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Listing Procedures for the
Prudent Broker
For many REALTORS®, the real
estate transaction process begins with
the property listing. All licensees are
trained to competently complete the
various listing contract forms that
have been approved by the
Department of Regulation and
Licensing (DRL) and should be capable of creating an enforceable contract. The prudent listing broker,
however, takes extra precautions to
protect the broker and his or her
clients from unnecessary liability
exposure.

would also educate the seller about
his or her property condition disclosure duties and try to ensure that the
seller obtains a CLUE report, executes the proper real estate condition
report and lead-based paint addendum, and discloses the full nature
and extent of known defects. The
listing broker should ask the seller
about prior listings and offers to purchase, then contact any prior listing
brokers if there is any uncertainty
about the existence or identity of
buyers protected under prior listings.

As the foundation of a broker’s relationship with a seller, the listing contract provides the broker with the
opportunity to educate the client,
maximize early seller disclosure of
property condition information, and
accurately assess protected buyers and
seller exclusions. Taking these measures can help eliminate or minimize
later problems, reduce liability for the
seller and the broker, and increase the
likelihood of a successful transaction.

There are additional issues arising
under the provisions of the listing
contract that are reviewed in this
Legal Update, as well as various
agency relationships established by
modified listing contracts.

This Legal Update discusses many of
the practices and procedures that
should be followed when a property
is listed to reduce liability exposure.
A prudent listing broker would
immediately seek title information so
that the broker can determine the
owners of record and the outstanding liens and encumbrances on the
listed property. A prudent broker

Seller’s Title Issues
A prudent listing broker will immediately seek information about the title
of a property being listed. The seller
will have to intelligently list exceptions to that seller’s title warranty in
the listing contract, the offer to purchase and the deed, and respond to
the questions asked in the standard
owner’s affidavit that the title insurance company will provide to the seller. The seller and the listing broker
are wise to create a list of potential
title defects at the inception of the
listing so that they can determine

which items can be resolved by closing and which items should be listed
as exceptions to the seller’s warranty
of title.
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recorded building and use restrictions, closing year property taxes,
and any liens and encumbrances listed by the parties in the offer, but will
be free and clear from all other liens
and encumbrances. Any title defect
that will be an exception to the seller’s warranty that the title is free and
clear of all liens and encumbrances
needs to be listed in the listing contract, the offer and the deed.

It is beneficial for the seller and listing
broker to be familiar with potential
liens and encumbrances that may
exist on the listed property as early as
possible. In a potential short sale, it is
critical to know what liens are outstanding and how much money will
be needed to clear those liens from
title. For example, it must be determined whether any liens or encumbrances may not be cleared at closing
and will remain as exceptions to the
seller’s warranty of title. Lines 17-21
of the WB-1 residential listing contract states, “Condition of Title:
Upon payment of the purchase price,
Seller shall convey the Property by
warranty deed (or other conveyance
as provided herein) free and clear of
all liens and encumbrances, except:
municipal and zoning ordinances and
agreements entered under them,
recorded easements for the distribution of utility and municipal services,
recorded building and use restrictions and covenants, general taxes
levied in the year of closing and
_____ (provided none of the foregoing prohibit present use of the
Property).”

Accordingly, a prudent broker would
obtain a search and hold from the
title company and a completed listing
questionnaire regarding title issues
before entering into a listing contract. If a search and hold is not
obtained, the seller’s title policy can
provide useful albeit incomplete title
information.

Search and Hold: Identifying
Subsequent Liens and
Encumbrances
A prudent listing broker will order a
“search and hold” from the title company to see what liens appear of
record. While this certainly is not
within a real estate broker’s job
description, it is better to try to get a
full picture of what the broker is dealing with up front and try to head off
disaster down the line. In particular,
sellers in financial straits may not
reveal or remember all that is going
on and thus may overlook disclosing
one or more liens. The seller also may
be unaware of some items that may
impact title like procedural glitches in
court proceedings or information
appearing on an official map.

This is substantially the same language that appears in the offers to
purchase in the Conveyance of Title
section. In other words, the seller is
being asked to indicate early on in
the listing contract, and later in the
offer to purchase, what the exceptions to the seller’s warranty of title
will be in the deed at closing.

The broker should have the correct
legal description and the names of the
owners of record. If the broker has
the owners’ title insurance policy or
commitment, the effective date of
that policy or commitment can be
used as the starting point for a search
and hold or a title report, depending

The seller’s warranty promises the
buyer that the title conveyed by the
seller’s deed will be subject to zoning
and municipal ordinances, recorded
easements for the distribution of
utility and municipal services,
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upon the terminology used by the
title company. The desired result of a
search and hold is an updated listing
of the liens and encumbrances that
have subsequently appeared of
record, and the title company may be
able to provide this as a verbal or
written report. This search and hold
can then be the basis of further
updating if the same title company
prepares the title insurance commitment after an offer to purchase is
accepted.

Listing Questionnaire
Regarding Title Issues:
Anticipating Title Defects
The parties to an offer often wrongfully assume that any title problems
will be covered by the title insurance
policy, but the opposite may be true.
A standard title insurance policy will
have standard policy exceptions,
unless the exceptions have been
removed with a current survey map,
owner’s affidavit or other documentation. Liens and claims which may
not be covered by title insurance
include construction liens, occupants
in possession, adverse possession,
easements and other claims not of
record, boundary disputes, access
rights and submerged lands. The seller’s warranty should except any such
potential claims if the seller is not
prepared to eliminate the potential
lien before or at closing.
In order to identify potential liens
and encumbrances not listed on a
search and hold or not covered by
title insurance, listing brokers may
wish to use a brief questionnaire
when listing properties that will trigger the seller to identify potential title
issues that would not be evident from
simply examining recorded documents. The WRA has created a sample
“Listing
Questionnaire
Regarding Title Issues” which bro-
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kers may adapt to their needs and
use. The questionnaire appears in a
readily
printed
format
at
www.wra.org/LU0309. The questionnaire also inquires as to the type
of deed that the seller will provide at
closing.
The
“Listing
Questionnaire
Regarding Title Issues” and the title
search generally will produce different lists of items. However, some of
property conditions in the questionnaire, such as unrecorded easements
or burial grounds, are not likely to
appear of record, but they are potential title issues. It is well worth the
trouble for a listing broker to protect
him or herself and the parties by trying to spot and eliminate problems
early on instead of having the transaction derail later on after much time
and money has been spent and when
angry parties are more apt to sue
instead of negotiate.

Title Issues Checklist
❏ Get existing policy or
commitment. Ask the seller for a
copy of the title insurance policy on
the property. If the seller cannot
find the title insurance policy, he or
she may still have the title insurance
commitment from when the property was purchased. This will provide a
starting point to search for new liens
and encumbrances on the title. It is
also a source of the legal description
and the owners of record.
❏ Get a copy of the seller’s deed
to the property. This is another
good source of the legal description
of the property and will contain
definitive information regarding the
titleholders of record. Generally,
these will be the people who will
have to sign the offer to purchase
and the deed in order to have valid
binding contracts of conveyance, as
required by Wis. Stat. § 706.02. This
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statute requires that a conveyance be
signed by, or on behalf of, each of
the grantors or sellers.
❏ Determine owners required to
sign offer & deed. The listing contract must be signed by someone
agreeing to pay a commission. The
law does not require that all the owners sign a listing contract in order for
the listing contract to be enforceable
against the owner who does sign.
Unlike the listing contract, however,
all owners must sign the offer to purchase to create a valid real estate conveyance, offer to purchase, per Wis.
Stat. § 706.02(1)(d). Determination
of who must execute the offer to purchase and the deed may accomplished by obtaining a copy of the
owner’s deed to the property or a
copy of their title insurance policy of
title commitment. If there are several
owners, it may be efficient to use a
power of attorney so that one person
could sign on behalf of the group.
Another option may be to counter
any offers received to create more
time for gathering the different owners’ signatures.
If the property is homestead, both
spouses must sign any offer to purchase and the deed, per Wis. Stat. §
706.02(1)(f). A property is homestead if one or both spouses live
there. Even if only one spouse resides
in the property, both spouses must
sign offers and deeds for a property
classified as homestead.
❏ Municipal report or code compliance. In the WRA Addendum A,
and in other addenda used around
the state, the seller agrees to obtain
a written statement from the municipality where the property is located,
if available, confirming the real
estate taxes, current and planned
special assessments, and any other
municipal charges applicable to the
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property. This statement generally
must be furnished to the buyer and
the closing agent prior to closing.
The listing broker and the seller
should determine who would be
responsible for requesting this information: the seller, the listing broker,
the seller’s attorney or the title company.
The seller may also be required to
provide a certificate of code compliance or an occupancy permit, if
required by applicable municipal
code or by the buyer. This documentation typically is furnished at the seller’s expense. The prudent broker will
contact the title company or the local
municipality to determine if such
documentation is required to sell the
listed property. The broker should
become acquainted with the procedures and timeline for ordering any
needed documents and assist the seller in requesting what is needed at the
appropriate times. An immediate
request may be recommended in
some communities.

❏ Discuss the gap exception with
the seller. Although the effective
date may look like a minor detail at
first glance, it can be one of the most
important pieces of information in
the commitment. The effective date
is important because it determines
the length of the “gap” between the
commitment information and the
closing. Without a gap endorsement,
deeds, mortgages and other liens that
appear of record after the effective
date of the commitment may attach
to the unsuspecting buyer’s title. The
title insurance policy will not provide
any coverage for such intervening
conveyances and claims because they
are considered exceptions to the policy, unless there is an endorsement
for gap coverage. Some of the title
defects which may appear of record
during the gap period include mortgages, such as second “home equity”
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mortgages; deeds to third parties; lis
pendens filings from foreclosures,
divorces, transactions with prior
owners, or boundary or encroachment disputes with neighbors; construction liens; federal tax liens; state
tax warrants; and judgments.
Gap coverage is very important to a
seller in a precarious financial position who may be at risk of ending up
with a short sale. Although buyers are
often the party most interested in
ensuring that no new liens or encumbrances have appeared between the
effective date of the title insurance
commitment and closing, sellers also
need to be concerned because they
have a contractual obligation to provide title subject only to the liens and
encumbrances listed in the offer to
purchase. Accordingly, the seller may
be wise to anticipate either providing
a gap endorsement for the buyer or
having a title update given at closing.
A prudent listing broker would discuss these concerns with the seller
and explain how the title updating
process operates with the title companies in the seller’s community.
For further discussion of title insurance issues, see Legal Update 96.02,
“Title Insurance” at www.wra.
org/LU9602. For additional discussion of title warranty concerns, see
Legal Update 03.09, “Warranties in
the Offer to Purchase,” www.
wra.org/LU0309.

Seller’s Property
Condition Disclosure
Duties
The seller in a real estate transaction
is asked to disclose property condition information and other information affecting the transaction several
times throughout the process of listing and selling a property. The seller
first is asked to represent to the listing
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broker whether the seller, as of the
date of the listing contract, has any
notice or knowledge of the items listed in the definition of “conditions
affecting the Property or transaction.” The seller is asked to represent
whether the he or she has any notice
or knowledge of the same information to the buyer, as of the date of the
offer to purchase. Each of the DRLapproved listing contracts and offers
to purchase contains the definition of
“conditions affection the Property or
transaction,” although it varies a bit
depending upon the type of property
being sold.
In each of these cases, the seller’s
response to these inquiries should
take the form of a Real Estate
Condition Report (RECR). The
RECR is used by the listing broker to
determine whether there are any
problem areas that need to be discussed with the seller and possibly
repaired before the property is put on
the market. It also provides the basis
for the seller’s disclosures to the
prospective buyers.

The Listing and the Offer:
Conditions Affecting The
Property Or Transaction
Under the property condition representations sections in the listing contract and in the offer to purchase, the
seller represents that he or she does
not have any notice or knowledge of
“conditions affecting the Property or
transaction” other than those stated
in the RECR and those additional
conditions written in on the blank
line. The “conditions affecting the
Property or transaction” are defined
as a long list of conditions that
require disclosure. This list generally
includes items such as planned or
commenced public improvements,
completed or pending reassessment
of the property, construction or
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remodeling without the proper permit, land divisions without proper
approvals, violation of smoke detector laws, floodplains, historic structures or properties, insect or animal
infestation, health or safety hazards,
underground or aboveground fuel
storage tanks, high voltage transmission lines, and inadequate mechanical
systems.
Any “conditions affecting the
Property or transaction” not reported in the RECR must be stated on
the blank lines provided in the listing
contract. The same is true with the
offer to purchase. Accordingly, the
prudent broker makes sure that the
seller completes an appropriate
RECR.

Real Estate Condition Report
(RECR): Defects
All sellers subject to Wis. Stat. Chap.
709, whether broker-assisted or
FSBO, must complete a Chap. 709
Real Estate Condition Report
(RECR) or risk rescission of the offer
to purchase. Chapter 709 generally
applies to all persons who sell or otherwise transfer Wisconsin real estate
containing one to four dwelling
units. Dwelling units include condominium units, time-share property,
living quarters in a commercial property and summer cottages. Other
varieties of RECR are available for
other types of properties – see Legal
Update 96.09, “Amended Seller
Disclosure Law & Revised RECR,”
www.wra.org/LU9609 for further
discussion of these forms.
Chapter 709 does not apply to:
1. Personal representatives, trustees,
conservators and other fiduciaries
appointed by or subject to supervision by the court, but only if
those persons have never occupied
the property. This exemption for
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fiduciaries, however, does not
apply to persons holding powersof-attorney because this relationship is created by contract, not by
court appointment, and is not
subject to direct court supervision.
2. Real estate that has not been
inhabited, such as new construction and properties converted to
residential from another use.
3. Transfers exempt from the
Wisconsin real estate transfer fee,
such as gifts between spouses, tax
sales, foreclosures, condemnations, and transfers by will.
When the seller completes the
RECR, the seller is indicating
whether the seller has notice or
knowledge of the listed property conditions. The RECR is not a warranty
but rather a statement of the seller’s
knowledge and awareness of the
property offered for sale. A “defect,”
as used in the RECR, means a condition that would have a significant
adverse effect on the value of the
property; that would significantly
impair the health or safety of future
occupants of the property; or that if
not repaired, removed or replaced
would significantly shorten or
adversely affect the expected normal
life of the premises.
For example, in a property that had
fire damage to the siding, but the siding was replaced and painted, disclosure of the fire, the resulting fire
damage and subsequent repairs will
be a determination made by the seller, with or without the assistance of
legal counsel. Some sellers are reluctant to disclose past defects that have
presumably been repaired and eliminated. Buyers and buyer’s attorneys,
on the other hand, are more comfortable when the past defect is disclosed, along with information about
the repairs made, so that they have
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the opportunity to investigate and
confirm that the problem was eliminated for themselves. Prudent brokers encourage full disclosure but
leave resolution of legal questions to
the seller’s attorney.

Addendum S: Lead-Based
Paint (LBP)
To ensure compliance with federal
LBP rules, an agent shall inform the
seller of his or her obligations under
the rules, ensure that the seller has
performed all activities required
under the rules, or personally ensure
compliance with the rule requirements. Compliance includes the
completion of an LBP addendum
such as Addendum S.
Addendum S is used most effectively,
and offers the most liability protection for real estate agents, when the
sellers complete the form at the time
the residential listing is taken. The
prudent listing broker will review the
Addendum S information and explanations with the client and have the
seller complete and sign the seller
section of the Addendum S at the
same time the RECR is completed.
The listing agent can sign the
Addendum S, and copies of the completed RECR and Addendum S will
be ready for distribution to buyers.
See
Legal
Update
99.08,
“Addendum O, Addendum S, &
LBP Issues,” www.wra.org/LU
9908, Legal Update 96.07, “LeadBased Paint Disclosure Implementation,” www.wra.org/LU 9607, and
Legal Update 96.04, “Lead-Based
Paint Disclosures,” www.wra.org/
LU9604 for further discussion of the
LBP law and Addendum S.
If at any time the seller should balk at
completing the required LBP disclosure process, the prudent listing broker may wish to remind the seller of
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the penalties that may be imposed for
non-compliance. The federal civil
penalties for non-compliance can
range up to $10,000 for each violation. The penalty for those who
knowingly and willfully violate the
federal LBP disclosure rules can be
up to $10,000 for each violation and
imprisonment for up to one year, or
both. The seller may also be sued for
three times the amount of damages
incurred by a buyer who is injured as
a result of the seller’s failure to disclose. These damages may include
the costs of LBP abatement and the
medical costs related to the treatment
of lead poisoning. However, the listing broker and his or her agents cannot be held liable for the seller’s failure to disclose LBP if the agent
advised the seller of his or her LBP
disclosure obligations, but the seller
did not reveal his or her LBP information, reports and records to the
agent.

RECR: Use-Value
Assessment of Agricultural
Land
Under the use-value assessment
method of assessing Wisconsin agricultural land for property tax purposes, farmland is assessed based upon its
agricultural productivity rather than
its potential for development or fair
market value. In a use-value system,
the use of the land is the most important factor in determining its assessed
value. If the use of agricultural land
assessed under the use-value system is
changed to a nonagricultural use and
the property is no longer classified
and valued as agricultural land, the
then-current owner must pay a penalty. In other words, if the buyer of
agricultural land assessed under the
use-value system changes the use of
the land, the buyer may have to pay
the penalty.
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Sellers are required by Wis. Stat. §
70.485 to disclose if the property has
been assessed under the use-value
system, if the land is subject to a
penalty under the use-value system,
and if a penalty on the property has
been deferred. Sellers and prudent
listing brokers also disclose to buyers
that if they purchase and change the
use of agricultural property assessed
under the use-value system, they may
be subject to a potentially substantial
penalty, given that such a penalty
would likely be considered a material
adverse fact.
The WRA’s RECR forms each
include items in the “Additional
Information” section that prompts
the seller to make the required §
70.485 disclosures. In addition there
is a notice briefly summarizing the
Wisconsin use-value law and referring
buyers to the Wisconsin Department
of Revenue for information about the
possible penalty that will be owed
upon a change in the use of the land.
For additional information about the
use-value law and a description of the
penalty computation, see www.wra.
org/UseValue.

Offer Inspection
Contingency: Full Nature
and Extent of Defects
The prudent listing broker will make
sure that the seller understands that if
the seller makes a full and complete
disclosure of the nature and extent of
property conditions that may be seen
by the buyer as a defect, those property conditions may not be listed as a
defect under the inspection contingency in the offer to purchase.
Defects which have been previously
disclosed in sufficient detail so that
the buyer is aware of the nature and
extent thereof cannot be the reason
for the voiding of the offer under the
inspection contingency in the WB-11
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Residential Offer to Purchase.
For example, a buyer receives and
signs the RECR before the buyer
writes an offer to purchase. The
RECR states that the seller is aware of
defects in the basement or foundation, that the condition of the basement has not changed during the
seller’s ownership and that no water
has been present.
Whether the buyer may list this basement/foundation problem on a
notice of defects will depend upon
whether the buyer learns additional
information about the nature and
extent of the basement/foundation
problem after the offer is written via
the home inspection. If the RECR
has only general information and the
buyer’s inspection reveals further
details and/or demonstrates that the
problem is more extensive than originally described, the buyers may list
the new information about the basement problem on a notice of defects.

Offer and RECR: “As Is”
Sales
The prudent listing broker will
explain the consequences of an “as is”
sale to sellers who suggest that this
concept appeals to them or has been
recommended to them. Generally, an
“as is” clause means that the seller (1)
will not make any property condition
disclosures in the offer or in any seller condition reports, leaving the
buyer primarily responsible for determining the condition of the property
being purchased, and (2) will not
repair the property or “cure any
defects.” The “as is” clause alerts the
buyer that he or she is responsible to
determine the condition of the property being purchased. The seller may
still need to make some disclosures
about the property if latent or dangerous defects or other special types
of circumstances are present:
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1. The seller cannot create unreasonable risks or cause foreseeable
harm and not warn potential buyers and others who visit the property.
2. The seller cannot actively conceal
or prevent investigation and discovery of defects.
3. The seller cannot make false affirmative representations about the
property. The “as is” clause does
not necessarily exonerate a seller
who is concealing a defect or misleading a buyer.
4. The seller must disclose defects
that are difficult to discover.
Use of an “as is” clause does not
delete the inspection contingency. If
a buyer has the right to inspect, the
buyer still may give notice of defects.
The seller in a true “as is” sale, however, will provide for no seller right to
cure in the inspection contingencythe buyer is on a “take it or leave it”
basis.

Insurance Claims: Order
CLUE Report
Comprehensive Loss Underwriting
Exchange (CLUE) is a loss history
information database developed by
and used by insurance companies to
share information about the insurance claims, reported losses and damage, and even insurance policy
inquiries with respect to properties
and individuals. CLUE reports
include all such information reported
within the last five years.
A prudent listing broker would be
aware that the reasons for a seller
obtaining a copy of his or her CLUE
report are twofold: (1) the CLUE
report will act as a supplemental
property condition report, and (2)
the seller will be ready to respond to
buyers who request a copy of the

WISCONSIN REALTORS® ASSOCIATION

report before writing an offer to purchase. The broker may want to write
a requirement into the listing contract mandating that the seller provide a copy of his CLUE report to
the broker, which will enable the broker to obtain as much information as
possible and to increase the accuracy
and completeness of disclosures.
Some sellers may not remember the
details of property damage, such as
dates, causes, and amounts spent, so
the CLUE report serves as a back-up
measure to make sure that any recent
property damage mishaps are documented and disclosed. A CLUE
report will reveal a particular property’s claims history: how many claims
reported, how many resulted in loss
payments, how much each loss cost.
CLUE information includes: dates of
initial reports of possible claims, brief
description of claims status as it is
investigated, adjusted and settled.
Seventy percent of all CLUE reports
have no reported claims or paid losses – the average homeowner files an
insurance claim only once every 10
years.
When looking at properties, buyers
may ask the seller for the CLUE
report on the property before the
buyer writes an offer to purchase
because the claims history of the
property may impact the buyer’s ability to obtain homeowner’s insurance
at a reasonable price. If the seller does
not provide a CLUE report, the
buyer may put a contingency in the
offer requiring the seller to furnish
his or her CLUE report information.
Some buyers will require the CLUE
report in the offer to purchase contingencies requiring the seller to furnish this information.
CLUE reports may be ordered online
from www.choicetrust.com. A consumer also can send a request for a
copy of his or her CLUE report to
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Choice Point’s Consumer Disclosure,
P.O. Box 105108, Atlanta, GA
30348-5108. Choice Point requests
that mail requests be submitted on a
form that may be downloaded from
the Web site at www.choicetrust.
com/pdfs/curious_consumer_form.
pdf.

Listing/Selling Visual
Inspection Form: Listing
Agent’s Inspection
Wis. Admin. Code § RL 24.07(1)(b)
provides, “Listing broker. When listing real estate and prior to execution
of the listing contract, a licensee shall
inspect the real estate as required by
sub. (1), and shall make inquiries of
the seller on the condition of the
structure, mechanical systems and
other relevant aspects of the property
as applicable. The licensee shall
request that the seller provide a written response to the licensee’s
inquiry.”
The inquiries to the seller regarding
the property condition and the seller’s written response generally take
the form of the RECR. With respect
to the listing broker’s inspection of
the property, no written record is
required, but prudent listing brokers
will require all listing agents to keep a
written record of their observations,
using a form like the WRA
“Listing/Selling Visual Inspection
Form.” As an alternative, the agent
can note on a copy of the RECR that
all defects observed by the listing
agent or otherwise known are disclosed by the seller in the RECR.
The visual inspection form is a due
diligence tool for implementing
licensee inspection and disclosure
duties under § RL 24.07. Listing
agents are required to inspect a property and disclose material adverse
facts and facts inconsistent with the
seller’s RECR or other disclosures.
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The form serves as a checklist to help
ensure that a competent and reasonably thorough inspection has been
performed, and provides a record of
observations to use when reviewing
the RECR to look for inconsistencies,
and when making written disclosures
of material adverse facts. Detailed
notes on the visual inspection form,
for example, “boxes stacked against
west basement wall,” will help
licensees accurately remember what
they saw – and could not see. The
form will assist agents to spot issues
and concerns for their clients who
may address these items prior to putting their property on the market.
The prudent broker has an office policy that requires the company’s
agents to complete a visual inspection
form for the file for every listing. This
ensures maximum license law compliance for the benefit of the broker and
the associates, and facilitates quality
services for the clients.

Excluded Buyers: Listing
Protection and Seller
Exclusions
The prudent listing broker realizes
that whenever the broker takes a new
listing, it is necessary to ask the seller
about any prior listings, offers and
showings, and whether the seller has
received any lists of protected buyers.
Often sellers may not understand
what is being asked, so the listing
broker may need to explain to the
seller what information is being
sought and ask pointed questions:
1. Was the property listed before?
Who was the prior listing broker?
2. Has the seller received any offers
to purchase? Who were the buyers?
3. Did the seller receive any lists of
protected buyers from prior list-
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ing brokers?
4. Does the seller have any potential
buyers that the seller wishes to
exclude from the listing?

Listing Protection
A prudent broker would first ascertain whether the property was previously listed before taking a listing. If
there was a prior listing, the listing
broker should request a list of protected buyers from the seller and
should send a written request to the
prior broker if the seller does not
respond or is uncertain. As part of
this process, a prudent listing broker
would explain the listing protection
provisions of the listing contract to
the seller if needed. If the seller has
questions about his or her legal
rights, these questions must be
directed to the seller’s attorney.
A prudent listing buyer would identify any buyers that a prior listing broker has protected under a prior listing. Buyers may be protected for listing protection in one of four ways. If
the buyer (1) submitted a written
offer to purchase or (2) negotiated
directly with the seller, the listing
protection is automatic and the first
listing broker would not have been
required to perform any additional
steps to protect the buyer for the
override period. If, during the term
of the listing, the buyer (3) attended
an individual showing or (4) negotiated with a broker, the buyer will be
protected only if the listing broker
delivered the buyer’s name to the
seller within three days of the expiration of the first listing contract.
“Negotiated,” for these purposes,
means that the buyer discussed the
potential terms upon which the buyer
acquired an interest in the property.
If the buyer were protected under the
first listing, the prior listing broker
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would then have, in essence, a oneparty listing for protected buyers during the override period. The prior
listing broker accordingly must present any offer a protected buyer writes
to the seller. The prior listing broker
will earn the listing commission if this
offer is accepted and closes. See
Legal Update 99.01, “Listing
Contract Revisions,” www.wra.org
/LU9901 for further discussion of
listing protection issues.
Securing the list of protected
buyers
The prior listing broker submitted a
list of protected buyers to the sellers
(two sisters). Each sister was mailed a
copy of the list of names. The sisters
relisted the property with another
broker and the listing now appears
on the MLS with no named exceptions. Therefore, the prior listing broker contacted the new listing broker
and told him there was a list of
names submitted to each seller. The
new listing broker said he asked the
sellers for a list of exceptions and was
told there was none. The new listing
broker then requested that the prior
broker send him the list of exceptions.
Can the prior listing broker do this?
Yes. Note that in the listing contract
it says in the “Exclusions” section:
“Caution: Contact previous listing
broker if the identity of potential
protected buyers from previous
listings is uncertain.” In the
“Extension of Listings” section it
says, “Upon receipt of a written
request from Seller or a broker who
has listed the Property, Broker agrees
to promptly deliver to Seller a written
list of those buyers known to Broker
to whom the extension period
applies.”
It is the prior listing broker’s responsibility to provide the seller with a list
of all protected buyers known to the
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broker upon receipt of a written
request from the seller or a broker
who has listed the property. This second list of protected buyers may or
may not be the same as the list of
buyers delivered to the seller to establish listing protection. The list delivered at the expiration of the contract
is only required to include the names
of buyers who negotiated with someone other than the seller. This would
typically mean those buyers who
attended individual showings or who
discussed purchase terms with a broker or salesperson. If the seller negotiated directly with the buyer or
received an offer to purchase from
the buyer, the buyer’s name does not
have to go on the first list.
The second list given upon written
request from the seller or the new
listing broker, however, may need to
be more extensive and include all
protected buyers regardless of how
listing protection was established.
This second list is intended to help
avoid double commissions for sellers,
and will also serve the best interests
of the first listing broker by helping
make sure all appropriate exclusions
are made on the new listing.
These provisions facilitate distribution of the list of protected buyers.
These buyers are protected under the
prior listing, but their protection is
pointless if the second broker does
not know who these protected buyers
are. Although the prior broker would
not be obligated to provide another
copy of the list without a written
request, nothing prevents the prior
broker from providing the list to the
sellers and the second listing broker.
Determining whether listed
buyers were properly qualified
and protected
As the listing agent was walking out
after taking the listing, a potential
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buyer approached the agent and said
he wanted to see the house. An
appointment was set to show the home.
The next day, the seller received a list
of protected buyers from the previous
listing broker. On that list is the buyer
who has the showing appointment.
This buyer maintains that he never
saw the home with the previous broker.
The buyer called the prior listing broker to see the home and left a message.
Apparently the broker called the
buyer back and left another message.
However, they never did talk and
never negotiated. Should this buyer be
on the list of protected buyers?
Once the list of protected buyer has
been obtained, the next problem
may be that the list is very long or
the seller does not think that all the
listed people really saw the property.
If the broker or the seller question
some of the names on the list of protected buyers, one approach may be
for the seller and the second listing
broker to simply proceed with the
listing and not attempt to analyze the
qualifications or eligibility of any
buyer on the list until one of the
named buyers attends another showing or writes an offer. The listing
contract states that “all persons
whose purchase, exchange or exercise of grant of option would earn a
prior listing broker a commission
under a prior listing contract are
excluded from this Listing to the
extent of the prior broker’s legal
rights, unless otherwise agreed to in
writing.” The seller need not list the
names of the buyers protected by the
prior listing broker, and the only
names that are legally protected are
those of buyers who really qualify for
listing protection. Therefore, the
seller and the second listing broker
can just defer the issue.
Another approach is for the first and
second listing brokers to sit down with
the seller and reach an agreement
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about what named buyers are properly qualified for listing protection.
A prudent listing broker will always
guard against giving the seller any
legal advice about the legal status of
any named buyer and the seller’s legal
rights. A prudent listing broker will
also guard against taking any action
that would subject the seller to a double commission or other wise take
advantage of a seller. The courts take
a dim view of brokers who take advantage of consumers for their own financial benefit. The second listing broker
certainly may, however, identify the
issue to the seller and see what direction the seller wants to take.

Seller Exclusions
The “Exclusions” section of the listing contract indicates that the seller
may name certain buyers who are
excluded from the listing until the
stated date. This provision is intended to permit sellers to exclude their
family members, neighbors, and
other potential buyers with whom
the seller has previously negotiated
without broker participation. The
listing contract provision encourages
the naming of an expiration date for
the seller’s exclusions so that the
exclusions need not run for the duration of the listing contract term.
If the seller accepts an offer to purchase from an excluded buyer, or sells
(deeds) the property to the excluded
buyer by the stated deadline, the listing broker does not earn his or her
commission because the buyer is
excluded from the listing. An alternate approach is to provide for a
reduced commisssion for those buyers
in lieu of exclusion from the listing.
On the other hand, if the neighbor
has submitted an offer to purchase
and negotiations are under way but
the seller has not accepted the offer
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when the stated deadline passes, the
neighbor becomes subject to the listing and the seller will owe the stated
commission if the seller ends up
accepting the neighbor’s offer.

Execution of Listing
Contracts
A prudent listing broker will have
done as much background work as
time allows before executing a listing
contract with the seller. The listing
broker should be prepared to review
and discuss the listing contract provisions with the seller. In addition, the
broker is ready to help the seller
anticipate issues that might arise with
potential buyers and take steps to
eliminate or reduce problems and disputes.
Property description

A prudent broker would obtain a copy
of the deed or the seller’s title insurance to verify the proper description.
Property Included in List Price/Items
Not Included in the List Price

As the boldfaced caution statement
warns, “Exclude fixtures not owned
by Seller such as rented water softeners. The terms of the Offer to
Purchase will determine what property is included or excluded in the
transaction.” The listing of property
inclusions and exclusions in the listing contract only controls what property is available and has been included in the list price. The prudent broker makes sure that the seller understands that the offer determines the
agreement between the buyer and
seller. The listing contract really only
expresses what the seller is willing to
have included in the offer and still
have it meet acceptable terms.
Similarly, MLS or office data sheets
only reflect what property is available,
while the offer establishes the parties’
agreement about personal property.
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Condition of Title

The prudent broker has obtained a
search and hold report from the title
company and has asked the seller to
complete a “Listing Questionnaire
Regarding Title Issues.” The seller
has conferred with his or her attorney
about any legal questions and is ready
to list any exceptions to the seller’s
warranty of free and clear title in the
listing, offer and deed. If the title
commitment later shows a lien or
encumbrance that can't be satisfied or
removed, the seller should amend the
offer to add the additional exception
to title. Just because the buyer
receives notice in the title commitment does not mean that the buyer
cannot sue the seller based upon the
warranty made in the offer or in the
deed.
A prudent broker would also determine what type of deed the seller will
provide at closing. Most sellers provide warranty deeds at closing. In a
warranty deed, the seller guarantees
that the seller’s title is “free and clear
of all liens and encumbrances,”
except any encumbrances expressly
mentioned in the offer and in the
deed. The seller’s title warranty warrants title, not fitness or quality of
construction.
In contrast, the seller in a quitclaim
deed does not warrant or guarantee
ownership rights but instead merely
conveys whatever title and rights that
he or she has, if any. A quitclaim deed
says in effect “If I have any interest in
the described land, I convey it.”
Personal representative’s deeds,
trustee’s deeds and guardian’s deeds,
used by such fiduciaries to convey
property, also are quitclaim deeds and
do not contain any warranties of title.
Seller Representations Regarding
Property Conditions

A prudent listing broker would make
sure that the seller has completed an
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appropriate RECR. The listing broker may consider including a provision under “Additional Provisions”
that requires the seller to obtain a
CLUE report by a stated deadline as
a condition of the listing.
Limited Service or Limited
Representation Listings (LR)

Limited service brokers are licensed
brokers who offer their seller-clients
few or no property marketing services other than submitting the property
listing to MLS, often for a flat fee.
The listing also commonly provides
that the seller will pay a fee to any
cooperating broker involved in the
sale of the property. Consequently, a
limited service listing contract may
contain numerous modifications to
the DRL-approved listing contract in
the “Marketing,” Commission,”
“Seller Cooperation with Marketing
Efforts,” “Open House and Showing
Responsibilities,” and other sections
of the exclusive right to sell listing
contract.
NAR policy requires an MLS to
accept legal exclusive right-to-sell or
exclusive agency listings that offer
compensation to cooperating brokers. The MLS may not reject these
listings on the basis that the listing
broker provides only a limited degree
of service to the seller, or even no
service at all other than submission of
the listing to the MLS.
An MLS also cannot reject these listings simply because the listing agreement provides that the seller, instead
of the listing broker, will pay the
cooperating broker. The listing contract may provide that the seller will
satisfy the listing broker’s obligation
to compensate the cooperating broker.
An MLS may adopt a “disclosure
rule” whereby the listings of limited
service brokers are identified in the
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MLS so that cooperating brokers
know at the outset that they may have
to provide more services than is typically expected in a traditional listing.
Prudent listing brokers should make
sure they are familiar with the current
rules of their local MLS and that any
limited service listing that the broker
submits to the MLS is appropriately
designated. When cooperating brokers see the designation in the MLS,
they can contact the listing broker to
find out exactly what services cooperating brokers must provide in the particular broker’s listing arrangement.
Other Brokers

Standard of Practice 1-12 states that
when entering into listing contracts,
brokers must advise the seller/client
about the broker's company policy
regarding cooperation with other
brokers and amount of compensation
that will be offered to subagents and
buyer's agents. Sellers are entitled to
know whether the compensation
being offered will trigger the desired
level of interest and market exposure.
A prudent listing brokers will disclose
MLS compensation splits, tell the
seller if they have policy letter compensation agreements with any brokers and let the seller see a copy of
policy letters upon request. While
these disclosures may be verbal, prudent practice dictates that they be
written in the listing contract, a listing addendum or a separate memo.
Commission

A prudent listing broker offering variable rate commissions must specify
the commission structure in the listing contract and disclose this information pursuant to the Code of Ethics,
Standard of Practice 3-4. A variable
rate commission is where the amount
of commission due varies depending
on whether the listing broker sells the
property or a cooperating broker sells
the property. For example, when an
agent might take a listing at with a
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three percent commission on inhouse sales and a five percent commission for a co-broke sale.
Standard of Practice 3-4 provides,
“REALTORS®, acting as listing brokers, have an affirmative obligation to
disclose the existence of dual or variable rate commission arrangements
(i.e., listings where one amount of
commission is payable if the listing
broker’s firm is the procuring cause
of sale/lease and a different amount
of commission is payable if the
sale/lease results through the efforts
of the seller/landlord or a cooperating broker). The listing broker shall,
as soon as practical, disclose the existence of such arrangements to potential cooperating brokers and shall, in
response to inquiries from cooperating brokers, disclose the differential
that would result in a cooperative
transaction or in a sale/lease that
results through the efforts of the seller/landlord. If the cooperating broker is a buyer/tenant representative,
the buyer/tenant representative must
disclose such information to their
client before the client makes an offer
to purchase or lease. (Amended
1/02)”
Variable rate commissions must be
noted in the MLS using whatever
designation or notation the MLS uses
for such commission structures.
Attorney Fees

The listing provides that the prevailing party in litigation concerning the
listing or commissions has the right
to recover reasonable attorneys fees.
Many brokers have been shorted by
sellers who have refused to pay part
or all of the commission with the
knowledge that the costs of litigation
would prevent the broker from pursuing the balance due in court. This
provision permits brokers to pursue
valid commission claims and recover
the full commission due without hav-
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ing to offset their attorney fees
against the amounts they recover.
However, if a broker loses a lawsuit,
the broker will have to pay the seller’s
attorneys fees. This emphasizes the
need for brokers to discuss any anticipated litigation with their legal
counsel, preferably early on, so that
the broker’s chances of prevailing can
be assessed and the appropriate
strategies can be implemented
accordingly.
Some brokers strike the attorney fees
provision from the contract to avoid
the potential of having to pay the seller’s attorney fees in litigation.
Prudent listing brokers discuss this
provision with their company attorney to determine an appropriate
strategy for the company.
Fair Housing

The listing contract states the agreement of the seller and broker to not
discriminate against any prospective
purchaser based on race, color, sex,
sexual orientation as defined in Wis.
Stat. § 111.32 (13m), disability, religion, national origin, marital status,
lawful source of income, age, ancestry, familial status, or in any other
unlawful manner.
A prudent listing broker would advise
the seller that it is illegal for brokers
to disclose any information that constitutes or contributes to unlawful
discrimination per Wis. Stat. §
452.23(1) and § RL 24.03(1) of the
Wis. Admin. Code. Wis. Stat. §
452.23 also states that brokers need
not disclose the presence of certain
family homes, community-based residential facilities or nursing homes to
potential buyers. Any licensee considering disclosure must first determine
whether that disclosure would be
prohibited under the fair housing law
because the occupants are members
of a protected class, such as persons
with disabilities. A prudent listing
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broker will make sure that the seller
understands that the broker will not
discriminate in advertising or in the
treatment of potential buyers and will
terminate the listing should the seller
engage in discriminatory conduct.
Open House And Showing
Responsibilities

A prudent listing broker will make
sure that the seller understands that
there is a potential risk of injury,
damage and theft during individual
showings or open houses. The seller
must prepare the property to minimize the likelihood of injury, damage
or loss of personal property by securing the seller’s valuables and prescription drugs, and by eliminating safety
hazards for persons touring the property. The listing provides that the seller will hold the broker harmless for
any losses or liability resulting from
personal injury, property damage, or
theft occurring during individual
showings or open houses unless
caused by the broker’s negligence or
intentional wrongdoing.
Brokers should be aware that a broker might be held liable under negligence theory for a failure to disclose
any known risks to persons at the
property. Thus, the listing broker
must ensure that the seller eliminates
any risk or that the risk is disclosed
because the seller indemnification
provision is not absolute protection.
Leased Property

If the property is currently leased and
the leases extend beyond closing, the
seller shall assign the seller’s rights
under the leases and transfer all security deposits and prepaid rents to the
buyer at closing. The prudent broker
will require that the seller use the
WRA Addendum R with any offer to
purchase and use the “WRA
Assignment of Leases and Security
Deposits” form at closing. This
assignment form includes an indem-
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nification agreement from the buyer
for liabilities arising under the leases
after closing. The seller must understand that the seller will remain liable
under the leases unless released by
the tenants so that the buyer’s agreement to indemnify is important for
the seller’s protection. Addendum R
is discussed in Legal Update 03.11,
“Overcoming Residential Transactional Obstacles,” www.wra.org/
LU0311.
Agency Disclosure Provisions

A prudent listing broker will make
sure that the seller understands the
duties that the broker owes to the
seller and the fair treatment owed to
potential buyers. The broker must
explain multiple representation and
confidential information so that the
consent to multiple representation
and the confidential information may
be appropriately completed in the
listing contract. A prudent listing
broker will also explain to the client
the differences between buyers who
are working with agents of the seller
versus buyers working with buyer’s
agents and brief the seller with
respect to any common practices of
buyer’s agents and seller’s agents in
the seller’s market area.
Sellers’ Signatures

Whenever possible, the listing broker
should have all owners sign the listing
contract. The owners will have been
determined during the course of the
broker’s initial title investigations
through a copy of the deed, title
insurance, or a search and hold.
If only one of a group of multiple
owners signs a listing contract, that
owner is the broker’s client. All other
owners will become the broker’s customers if the broker provides brokerage services to them per Wis. Stat. §
452.01(3m) & (3s). For example, if a
non-signing owner participates in
negotiations with buyers, that non-
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signing owner is treated as a customer and must be given an appropriate agency disclosure form indicating that the owner is a customer. If
the broker never has any direct dealings with a non-signing owner (e.g.,
an attorney handles all elements of
the transaction for that party) and
never provides brokerage services to
that party, then the broker has no
agency relationship with non-signing
owner and would have no agency disclosure obligation.
If the listing contract is not signed by
all of the owners, the listing broker
may need to disclose this fact to
potential buyers, depending upon the
circumstances. The owners who sign
the listing contract have promised in
the “Condition of Title” section of
the contract to convey the property
upon payment of the purchase price.
The person who signs the listing as
seller should prepared to produce
the warranty deed with all required
signatures at closing.
Whether the fact that not all owners
have signed the listing constitutes a
fact that a listing broker needs to disclose as an adverse material fact is a
judgment that only the broker can
make after considering all of the facts
and circumstances in the situation. If
the broker knows that the
seller/client who signed the listing is
not able to or does not intend to
meet their obligations under the contract, then the issue constitutes an
adverse fact. This fact would be
arguably material and would need to
be disclosed to the parties in writing
per § RL 24.07(2). If the
seller/client is a spouse in the middle
of a divorce and is feuding with the
other spouse who is on title but who
has not signed the listing contract,
disclosure to the parties may be wise.
Seller’s Social Security Numbers

Although the parties to the offer to
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purchase may prefer to not provide
their Social Security numbers on an
offer to purchase, the seller needs to
provide this information at some
point to complete the Wisconsin Real
Estate Transfer Return for the closing. The State of Wisconsin requires
that the Social Security numbers of
the seller and the buyer appear on the
transfer return. If a seller wants to
keep his or her Social Security number confidential until required for the
transfer return, the seller may provide
the number in the confidential information area of the agency disclosure,
together with the direction that it can
be made available only to the person
preparing the transfer return for the
closing.
The listing contract is confidential
between the listing broker and the
seller, so this is a relatively private
document where the seller can share
this information without much risk
that it will become public. A prudent
listing broker would reassure seller/
clients of the broker’s policies regarding the security of Social Security
numbers and other confidential information.

Creating Different Types
of Agency Relationships
in Listing Contracts
The WB-1 Residential Listing
Contract - Exclusive Right to Sell,
and the other DRL-approved listing
contracts, are used to establish an
exclusive right to sell agency relationship. As the title of these forms indicates, the listing broker is given the
exclusive right to sell the listed property. These same approved forms,
however, may be modified to create
other agency relationships.
For instance, § RL 16.06(6) provides, “A licensee may alter an
approved exclusive-right-to-sell list-
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ing contract to create an exclusive
agency listing or an open listing.”
The following examples give directions for modifying the listing contracts based upon the residential
form, but can be followed as a blueprint for altering other listing contracts as well.

wish to delete the “Extension of
Listing” (listing protection) section
in an open listing situation.

How does a broker use the WB-1
Residential Listing Contract to
make an open listing contract?

In an exclusive agency listing, the
property is listed with only one listing
broker, but the seller retains the right
to sell the property on his own without owing any commission to the
broker.

In an open listing, the seller retains
two or more brokers to act simultaneously in marketing the property,
but the seller is obligated to pay a
commission only to the broker who
produces a ready, willing and able
buyer. If the seller personally sells the
property without the assistance of any
of the brokers, the seller owes no
commission.
To modify the WB-1 Residential
Listing Contract – Exclusive Right to
Sell to produce an open listing, the
following items should be modified
or deleted:
1. Delete the word “exclusive” from
the title and line 1 of the Listing;
2. Add a provision under Additional
Provisions to the effect that
“Broker’s commission is not
earned as described in the
Commission section unless the
offer accepted, option granted or
exchange agreement entered into
by Seller is with a purchaser procured by Broker;” and
3. Delete the words “by Seller, or by
any other person,” from the item
in the Commission section beginning “A purchaser is procured for
the Property …”
It may also be helpful to indicate in
the title or in the “Additional
Provisions” section that the listing is
an “open listing.” The seller may also
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How does a broker use a WB-1
Residential Listing Contract to create an exclusive agency listing contract?

To modify the WB-1 Residential
Listing Contract – Exclusive Right to
Sell to produce an exclusive agency
listing, the following items should be
modified or deleted:
1. Delete the phrase “right to sell”
from the title and line 1 of the listing, and insert in its place the
word “agency;”
2. Add a provision under “Additional
Provisions” to the effect that
“Broker’s commission is not
earned as described in the
“Commission” section if the offer
accepted, option granted or
exchange agreement entered into
by Seller is with a purchaser procured by Seller;” and
3. Delete the words “by Seller,” from
the item in the “Commission” section beginning “A purchaser is
procured for the Property …”
How is compensation handled in an
exclusive agency listing contract?
In an exclusive agency listing, the
property is listed with only one listing
broker, but the seller retains the right
to sell the property by him or herself
without owing a commission to the
broker. The exact characteristics of
this relationship will depend upon
how the listing is drafted.
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Oftentimes, the listing broker has the
same duties as he or she would have in an
exclusive right-to-sell listing, and the
only difference is that the broker does
not get paid if the seller finds the buyer.
In that case, the broker may draft the
offer and other necessary paperwork and
close the transaction because the broker
still has all the typical obligations and
responsibilities he or she would have
under any other listing – the only difference would be that the broker would be
providing these services for free if the
seller found the buyer. This drafting is
incidental to the licensee’s agency relationship with the seller.
In an exclusive agency listing, the property is listed with only one listing broker,
but the seller retains the right to sell the
property by him or herself without
owing a commission to the broker. The
exact characteristics of this relationship
will depend upon how the listing contract is drafted.
A listing broker may draft an exclusive
agency listing contract, but add that any
buyers found by the seller are exclusions,
thus releasing the broker from the obligation to provide brokerage services for
free. The parties could then work with
their attorneys or a buyer’s agent to draft
the offer.
Alternatively, the broker may wish to
draft the listing to provide that he or she
will be paid a reduced commission
instead of no commission if the seller
finds a buyer (variable rate listing contract).

the sense that it is limited to particular
specified buyers, the title and line 1 of
the WB-1 Residential Listing Contract –
Exclusive Right to Sell should be modified to indicate that the contract is a
“Limited” or a “One-Party” exclusive
right-to-sell listing. A provision may
then be inserted in the “Additional
Provisions” section which indicates that
“The provisions of this Listing apply only
with respect to the following named purchaser(s): __________________.” Other
modifications may also be made, as
appropriate. For example, the seller may
wish to delete the “Extension of Listing”
(listing protection) section of the listing
in a one-party listing situation.
If the listing is to be a one-party listing in
the sense that it will run only for a week
or another short period of time, the term
of the contract of the listing is simply
completed accordingly. The seller may
also desire other modifications.

Conclusion
Early attention to title issues, seller disclosures, prior listings and listing contract provisions contributes to successful
closings. By taking extra steps at the listing stage, prudent brokers can elinimate
or minimize transactional problems and
reduce liability exposure for both broker
and client.
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