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Cooperative Commissions
Procuring Cause
A critical part of every real estate transaction is establishing a REALTOR®’s
right to be paid a commission if the
REALTOR® successfully assists the party
in obtaining the desired buyer, tenant
or property. While REALTORS® recognize their responsibility to serve the
best interests of their clients, customers
and the public under high standards
of ethics and integrity, they also have
concerns about being fairly compensated for their professional endeavors.
Entitlement to cooperative compensation in real estate transactions typically
is established by the Multiple Listing
Service (MLS), standing policy letters
between brokers/companies, compensation agreements pertaining to single
transactions or a combination of these.
While most compensation arrangements
work smoothly, there are occasionally
disputes between REALTORS® over
who is entitled to the cooperative compensation available in the transaction.
Most REALTORS® really hate to be
drawn into disputes with one another.
They would prefer to work things
out themselves in a peaceful manner.
But when an informal resolution cannot be reached, many REALTORS®
opt to take their disagreements to
their local REALTOR® associations for mediation or arbitration.
Most REALTOR® commission disputes are over who is entitled to
receive the compensation offered by
the listing broker in the MLS. When
REALTORS® become involved in
these disputes, the issue determining
the outcome generally is procuring

and

cause. What exactly is procuring cause?
This is a question that frustrates many
REALTORS®, including both veteran
and novice agents, and many attorneys.
The problem is that there is no "black
and white" rule that can be applied.
If a REALTOR® asks the WRA Legal
Hotline whether he or she might be
the procuring cause in a given situation, the member is typically told that
the issue is decided by determining
who caused the buyer to make the offer
that resulted in the sale of the property. There is no one act that determines procuring cause – it can only be
answered by a full, knowledgeable consideration of all the facts of the case.
This Legal Update examines the contracts establishing broker entitlement
to commissions, the role of the MLS
in establishing broker compensation
and the use of policy letters. The
REALTOR® mediation process and
the arbitration process are overviewed
before the discussion turns to the
procuring cause standard. The Update
is supplemented throughout with
Legal Hotline questions and answers.

Contracts Establishing
Entitlement to
Commission

In virtually every real estate transaction
there are several contracts that come
into play. In a typical residential transaction there are often several contracts
that may impact a broker’s ability to
be paid. While each contract is established independently of the others,
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they often appear to be intertwined.
The contracts that may play a role in
determining broker compensation in
a typical residential real estate transaction include the listing contract,
the MLS offer of cooperation and
compensation, a broker compensation agreement, the offer to purchase,
the buyer agency agreement and the
REALTOR® membership contract.

channel by which a commission agreement between the listing broker and
cooperating brokers is established.
The contract between the listing broker and cooperating brokers may be
created through an offer of compensation published through an
MLS. This contract is unilateral in
nature. A unilateral contract arises
when one party makes an offer to
pay another party in return for the
performance of an act, and the second party agrees to the contract by
performing the act. A reward offered
for providing certain information to
the police or returning a lost dog
are examples of a unilateral contract.

Listing Contract
The listing contract between the seller
and the listing broker creates the relationship between these parties, establishes the duties of each and describes
what the listing broker must do to earn
a commission. The listing broker, for
example, may earn a commission if the
“Seller sells or accepts an offer which
creates an enforceable contract for the
sale of all or any part of the property.”

The listing broker determines the
terms and conditions of the offer
to potential cooperating brokers and
communicates the offered compensation through the MLS to other
participants in that MLS. In an MLS
the compensation system functions
on an automatic basis. MLS participants accept the listing broker’s
offer to cooperate and compensate by
performing as the procuring cause in
a successful transaction (unless they
affirmatively decline the offered compensation). The cooperating broker
must be the procuring cause in order
to earn the offered compensation.

The listing also authorizes the listing broker to cooperate with and/or
compensate cooperating brokers who
may be subagents, buyer’s agents or
acting in some other capacity, and
indicates the commission that the listing broker offers to cooperating brokers. If the listing broker is not paid
by the seller according to the terms of
the listing, however, the cooperating
broker may be out of luck and may
have no other source of payment.
See Pages 6-8 of the October
2007 Legal Update, “WB-1 Listing
Contract – 2008 Revisions,” at www.
wra.org/LU0710 for further discussion of the commission provisions
in the residential listing contract.

Unilateral Compensation
Agreements
The Seller Cooperation with Marketing
Efforts section of the listing contract
authorizes the listing broker to use
the MLS as part of the broker’s
efforts to sell the owner’s property
(see, for example, lines 76-78 of the
WB-1 Residential Listing Contract).
The MLS represents the predominant

Unilateral compensation agreements
also are seen in real estate practice
when the listing broker uses unilateral policy letters to modify the compensation offered on the MLS. The
MLS and policy letters are further
discussed on Pages 5-9 of this Update.

Bilateral Compensation
Agreements
REALTORS® may find themselves working outside of the MLS,
a staple for residential brokers in
many Wisconsin markets. Members
may find themselves working with
brokers who are participants in
other MLS systems, working with
2
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non-REALTORS® (who are not MLS
participants), working in locations
where there is no MLS or engaging
in commercial transactions (which
are typically not entered in the MLS).
Outside of the MLS, there are no
automatic offers of cooperation and
compensation. In each of these situations, the offers of cooperation
and compensation, standards of performance for earning a commission,
and other accompanying procedures
and mechanisms are are not provided
by the MLS safety net with which
many members are used to working.
Brokers working outside the MLS
generally must enter into bilateral
compensation agreements. In a bilateral contract both parties make promises to each other. For example, in an
offer to purchase a home, the buyer
promises to pay the seller $200,000
in exchange for the seller's promise
to deliver title to the property. The
listing broker and potential cooperating brokers must agree to cooperate
with one another and determine the
amount of commission that the listing
broker will pay, what the cooperating
broker must do to earn the commission, who will pay the commission, to
whom it will be paid, when it will be
paid and any other terms and conditions of the compensation agreement.
Procuring cause does not determine
who gets paid unless the brokers have
agreed that procuring cause is the
standard of performance that determines the earning of commissions.
Outside of the MLS, brokers may
agree to whatever performance standard they believe is appropriate. They
may decide that whoever writes the
offer or whoever first shows the property should be paid. They do not have
to determine entitlement to compensation according to procuring cause.
Standard of Practice 3-1 states that
“REALTORS®, acting as exclusive
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agents or brokers of sellers/landlords,
establish the terms and conditions of
offers to cooperate. Unless expressly indicated in offers to cooperate,
cooperating brokers may not assume
that the offer of cooperation includes
an offer of compensation. Terms of
compensation, if any, shall be ascertained by cooperating brokers before
beginning efforts to accept the offer
of cooperation. (Amended 1/99).”
Brokers who are aware of the need
to establish a basis for compensation
– or risk not being paid at all – will
likely pursue the issue with the other
broker. A smart broker knows that an
agreement on compensation should
be reached, in writing, before any
offer is submitted. In short, unless the
brokers have a standing policy letter
agreement or a specific compensation
agreement for a transaction outside the
MLS, the listing broker has no obligation to pay the cooperating broker.
Whereas policy letters, particularly bilateral policy letters, are often
used to create long-term cooperation and compensation agreements,
compensation agreements generally are used for a single transaction.
For further discussion of policy
letters and compensation agreements,
review
Legal Update
02.01, “Getting Paid Outside the
MLS,” at www.wra.org/LU0201.

Offer to Purchase
The offer to purchase is a bilateral
contract between the seller and the
buyer that establishes their respective promises and obligations to each
other, which may also impact on third
parties. The fact that someone other
than the seller or buyer is referenced
in the purchase contract does not
make him or her a party to that contract, though it may create rights or
entitlements that may be enforceable
against a party (the buyer or seller).
For instance, in some Wisconsin
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markets it is not unusual for a buyer
to ask the seller to pay the buyer’s
broker’s fee as part of the terms and
conditions in the offer to purchase.
This payment would become a seller’s
expense paid at closing from the
seller’s proceeds. This payment by
the seller is an economic adjustment
only and does not create an agency
relationship between the seller and
the buyer’s broker. It is similar to the
case when the buyer’s offer provides
for the seller to pay the buyer’s mortgage points or closing costs, except in
this case, the expense being paid is the
buyer’s broker’s fee. The brokers are
not parties to this agreement because
they are not the parties to the offer
to purchase. This is not an agreement between the buyer and the listing broker or an agreement between
the seller and the buyer’s broker.

Buyer Agency Agreement
In many transactions there may
be an agreement in effect between
the buyer and a broker. Similar in
many ways to the listing contract,
this bilateral contract establishes the
duties of the buyer and the broker as well as the terms and conditions of the broker’s compensation.
The broker's compensation may be
in the form of a success fee, another
form of compensation or both in
the WB-36 Buyer Agency/Tenant
Representation Agreement. For
example, a broker might combine a
success fee with a retainer fee or an
hourly fee to cover basic expenses or
time spent. The buyer’s broker earns a
success fee if the buyer, or any person
acting on behalf of the buyer, acquires
an interest in property or enters into
an enforceable contract to acquire
such an interest during the term of
the WB-36. This is true even if the
buyer’s agent did not help locate the
property and was not involved in negotiations, and even if the property purchased does not fall within the property description parameters outlined
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REALTOR® Membership
This provision parallels the commission Contract
at the beginning of the WB-36.

provisions in the DRL-approved listing contracts, which do not require
the listing broker to procure the
buyer in order to earn a commission. Similarly, under the WB-36,
the buyer’s broker’s fee is due if
the buyer purchases a property during the term of the WB-36 regardless of whether the buyer worked
with the buyer’s agent, seller’s
agents or others in that transaction.
At lines 32-34 of the WB-36 the
buyer's broker and buyer may indicate whether or not the buyer's agent
may accept compensation from the
owner or the owner's agent. If the
buyer agrees to this, the amount
the buyer owes for the buyer's broker's compensation will be reduced
by any amount received from the
owner or owner's agent. If no selection is made, the broker may accept
compensation from the owner or
owner's agent. See the discussion
regarding the use of the WB-36 in the
November 2007 Legal Update, “WB36 Buyer Agency Agreement – 2008
Revisions,” at www.wra.org/LU0711.
A buyer's broker's fee may be paid
by the buyer, the owner or seller
(if authorized in the WB-36), the
owner or seller's agent (e.g., the
listing broker, if authorized in the
WB-36) or a combination of these.
Some brokers find that things may go
more smoothly if the listing broker
pays the buyer's broker's fees as a
commission split. If the listing broker
cannot or will not pay the buyer's
broker's fee, the buyer may then seek
payment from the seller. In other
situations such as a FSBO transaction,
the buyer may have to pay the fee out
of pocket if the seller declines to do
so. The buyer is the one who is ultimately responsible to pay the buyer's
broker's fee and therefore is entitled
to choose the most effective manner of assuring that the fee is paid.
Wisconsin REALTORS® Association

Another key contract is the one
entered into when a real estate professional joins a local board and
becomes a REALTOR®. In return
for the many benefits of membership,
a REALTOR® promises to abide by
the duties of membership including strict adherence to the Code of
Ethics. Among the Code’s duties is
the obligation to arbitrate contractual
and certain non-contractual disputes,
established in Article 17. Article 17 is
interpreted through five Standards of
Practice, including Standard of Practice
17-4, which enumerates five situations
under which REALTORS® agree to
arbitrate specified non-contractual
disputes. The details of Standard of
Practice 17-4 are further discussed
on Pages 11-12 of this Update.
All of these contracts establishing
entitlement to commission are similar in that they are created through
offer and acceptance. They vary in
that acceptance of a bilateral contract is through a reciprocal promise
(e.g., the buyer’s promise to pay
the agreed-upon price in return for
the seller’s promise to convey good
title), while acceptance of a unilateral contract is through performance (e.g., in producing or procuring a ready, willing and able buyer).
 REALTOR® Practice Tips:
A cooperating broker must have
a compensation agreement with
a listing broker before procuring cause or any other standard
for earning commission can be
applied.
 REALTOR® Practice Tips:
Procuring cause is not the universal standard of performance
in all real estate transactions, as
licensees often assume. Procuring
cause is the automatic standard
in MLS transactions. If a property is not listed in the MLS and
sold by another MLS Participant,
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then the listing and cooperating
brokers must affirmatively agree
upon cooperative commissions
and select a performance standard
whereby the cooperating broker
may earn that commission. That
standard of performance may or
may not be procuring cause.
Legal Hotline Questions and
Answers: Contracts Establishing
Entitlement to Commission
A broker set an appointment to show
a buyer – who had just backed out
of another purchase the broker had
arranged – another home the broker
has listed, but the buyer ended up
looking at the property with another
agent who wrote an offer on the property. The buyer was not originally
interested in the property until the
broker pointed out how the office and
other areas could be converted into
bedrooms. This is not an MLS property. The agreed commission split is
60/40, but there is no stated standard
of performance. Does the commission
have to be split with the other agent?
It is difficult to determine how to
handle the commission when there is
no standard of performance – neither
broker knows what must be done
to earn the commission. Procuring
cause automatically applies only with
MLS properties. The broker may
wish to negotiate with the other
broker to determine a fair way to
deal with the commission in this
case – either before or after closing – at the broker’s discretion.
A listing broker had a closing with
a cooperating broker. In the MLS,
the commission was stated as a flat
dollar amount versus a percentage
of the selling price. The cooperating broker is insisting to the listing broker that there is a standard
MLS co-broke rate. Is that correct?
Because the MLS is a tool with
which the listing broker may make
a unilateral offer of compensation,
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it is the listing broker’s choice to
set compensation amounts. Once the
offer of compensation is made, the
cooperating broker knows the amount
of commission that will be paid if it
is determined the cooperating agent
is the procuring cause of the sale.
Commissions offered to cooperating
agents are always negotiable. There
is no industry or MLS standard rate.
Pursuant to MLS policy, the MLS
is prohibited from fixing, controlling, recommending, suggesting or
maintaining commission rates or fees
for services rendered by members.
A broker is working with a commercial buyer. The buyer identified
Property X and the broker obtained
an exclusive listing contract. Another
broker wrote the offer. The property is
not in the MLS nor is there a co-broke
agreement. The offer states that the
listing broker is to split his commission
with the broker who wrote the offer. The
offer is acceptable to the seller. The broker with the listing refuses to co-broke
because he feels that he was clearly
procuring cause and a significant
amount of money is involved. Does
the listing broker have any obligation
to pay commission to the other broker?
A cooperating agent’s right to commission will be determined by an offer
of compensation from the listing broker or an amount negotiated with the
broker. There are generally three ways
a cooperating broker has a rightful
expectation of commission from the
listing broker: an MLS offer of compensation, a policy letter or a separate
compensation agreement relating to
the specific transaction. Non-MLS
compensation agreements should be
reduced to writing and signed by the
brokers to avoid commission disputes.
The offer to purchase is an agreement
between the parties, not the brokers,
so the brokers cannot negotiate a binding compensation agreement there.

Wisconsin REALTORS® Association

Multiple Listing Service

The MLS of a REALTOR® association is a means by which MLS
participants make unilateral offers
of cooperation and compensation
to other MLS participants. The listing broker specifies on each listing
whether cooperation and compensation are being offered to subagents,
buyer’s brokers or both. When a
broker submits listing information to
the MLS, it is for the clearly defined,
limited purpose of disseminating that
information to other MLS participants who may help the listing broker
find a buyer and sell the property.
In filing a property with the MLS, the
participant makes a blanket unilateral
offer of compensation to the other
MLS participants and must specify
the compensation being offered to
the other MLS participants on each
listing filed. Cooperating participants
have the right to know what their
compensation will be prior to beginning their sales efforts. The compensation specified on listings published by the MLS shall be shown
in one of the following forms:

1. A percentage of the gross selling
price.
2. A definite dollar amount (per statement 7.23 from the NAR 2010
MLS Handbook). The complete text
of Statement 7.23 can be found
on the National Association of
REALTORS®'s Web site at www.
r ealtor.org/MLSHandbk.nsf/
pages/InformationSpecifyin.
The listing broker retains the right to
determine the amount of compensation offered to subagents, buyer’s
agents or brokers acting in other
capacities, and may offer the same
amount or a different amount of
compensation, for example, to buyer’s brokers as opposed to subagents.
This does not prevent the listing broker from offering any MLS participant
compensation that is different from
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the compensation he or she offers
in the MLS, provided that the listing broker informs the other broker,
in writing, before the other broker
submits an offer to purchase. This
may be done through the use of unilateral policy letters. A listing broker’s
superseding offer of compensation to
an MLS participant must be expressed
as either a percentage of the gross
sales price or as a flat dollar amount.
All MLS participants are potential
cooperating brokers. When a listing
broker lists a property on the MLS,
the listing broker extends a blanket
invitation to other brokers in the MLS
provided they are willing to cooperate
as subagents or buyer’s brokers. The
MLS offer to compensate is accepted
by a broker who becomes the procuring cause of the sale or lease.
MLS Short Sale Compensation
Rules
In 2008 and 2009, the NAR Board
of Directors adopted model MLS
rules to address transactions where a
lender requires reduction of the listing broker’s commission. MLSs must
give participants the ability to disclose
any potential for a short sale and may,
as a matter of local discretion, require
participants to disclose potential short
sales. It is the listing broker’s decision
whether or not to use this opportunity unless the MLS mandates disclosure of a potential short sale. In
any case where a broker discloses a
potential short sale, the broker may,
as a matter of local discretion, also be
permitted to communicate to other
participants whether and how any
reduction in the gross commission
(established in the listing contract)
required by the lender as a condition of approving the short sale will
be apportioned between the listing
and cooperating brokers. There is no
standard language that must be used
to express how any reduction will be
allocated. All confidential disclosures
and confidential information related
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to short sales, if allowed by local rules,
must be communicated through dedicated fields or confidential “remarks”
available only to participants and
subscribers (and not to consumers).
The use of this provision does not
give the listing broker the unilateral
right to modify the cooperating commission. Rather, the modification is
triggered by a lender’s conditional
approval of a short sale for the seller.

Wisconsin Real Estate
Exchange
WIREX is a cooperative effort of
the Metro MLS, South Central WI
MLS and Northeast WI MLS to
combine and share listing data among
their members. The project is releasing services in stages, beginning
with the integration of the shared
MLS Content into their local MLS

software – Innovia, Paragon and
flexMLS. Additional services, such
as WIREX IDX, are now available.
In late 2009, the Central Wisconsin
Board of REALTORS® joined
WIREX. Their listings are now available on WIREX, and they are importing the WIREX listings back into
their native Paragon system. Other
Wisconsin MLSs will be invited to join
WIREX and contribute their listing
content to the project as well as offer
their members the services of WIREX.
In WIREX, an offer of cooperation and compensation will accompany all properties that are included
in the shared database. However,
licensees may not provide services
that they are not competent to provide (unless the assistance of one
who is competent is engaged per

Wis. Admin. Code § RL 24.03(2)).
Therefore, before seeking to accept
an offer of compensation, a licensee
must consider whether he or she is
competent to provide the services.
For further information about
WIREX,
see
www.wirex.com.
Legal Hotline Questions and
Answers: Multiple Listing Service
The buyer’s offer was accepted on a
listing that shows a commission split to
the selling broker of 2.4 percent in the
MLS. About one week before closing
the listing agent faxed an “adjustment of commission agreement” form
to the cooperating agent. In the cover
letter, the listing agent stated that it
is her company’s policy to pay the MLS
compensation based on the selling
price minus credits back to the buyer.
The sellers are paying up to $1,500

The #1 mortgage lender in southeast
Wisconsin expands north and west

The Business Journal of Milwaukee has named Waterstone Mortgage Corp. the largest mortgage lender in
southeast Wisconsin. But we do business with realtors just like you throughout the state. We now have offices in
Hudson, Minocqua, Appleton, Green Bay and Madison, in addition to those in the metro Milwaukee area.
More and more agents are finding out that Waterstone Mortgage is the best of both worlds: The power of a
mortgage banker and the flexibility of a mortgage broker.
There are many reasons why Waterstone provides a better mortgage experience for your clients. But here are a few:
On-site chief appraiser • Bank owned • Underwriting in days • Expanded products

If you need a partner that is prepared right now to handle your clients’ mortgage needs,
go to www.waterstonemortgage.com to find a mortgage loan professional near you.
waterstone mortgage is a wholly owned subsidiary of waterstone bank ssb. nasdaq: wsbf.
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of the buyer’s closing costs. Therefore, the
listing agent stated that the $1,500 will
be subtracted from the purchase price
before applying the applicable percentage
(2.4 percent) in order to determine the
selling portion of the commission. The
listing broker did not disclose this type
of compensation in the MLS under any
remarks. The agent does not believe the
listing broker’s company policy can supersede the MLS offer of compensation after
the offer from the buyer has been accepted
(there was no exchange of policy letters
between the companies). Who is correct?
Standard of Practice 3-2 to Article 3 of the
REALTOR® Code of Ethics states, “to
be effective, any change in compensation
offered for cooperative services must be
communicated to the other REALTOR®
prior to the time that REALTOR®
submits an offer to purchase/lease the
property. (Amended 1/10).” Unless
the cooperating broker agrees to the
change, once the offer to purchase has
been submitted, the listing broker may
no longer unilaterally amend the offer
of compensation shown in the MLS.
The agent will likely find that the local
MLS contains the same or a substantially similar rule. In addition, the agent
may wish to check within the MLS rules
whether the computation of commission
payable to the selling broker is based upon
the gross sales price or the net sales price.
NAR's Handbook on Multiple Listing
Policy provides that, effective May 2008,
an MLS may, as a matter of local discretion, allow participants to offer cooperative compensation as a percentage of the
net sales price, defined as the gross sales
price minus buyer upgrades and seller
concessions, as defined by the MLS or
state law. The cooperating agent may wish
to bring these items to the attention of
the agent’s broker and the listing office
in order to resolve this disagreement.

contract and the 6 percent commission,
the listing broker had offered an MLS
co-broke of 2.4 percent to subagents and
buyer’s agents. Can the listing broker
revise the offered co-broke amount to 2.0
percent after an offer has been accepted?
The REALTOR® Code of Ethics,
Standard of Practice 3-2 provides, “To
be effective, any change in compensation
offered for cooperative services must be
communicated to the other REALTOR®
prior to the time that REALTOR®
submits an offer to purchase/lease
the property. (Amended 1/10).”
However, given the increase in short
sales and foreclosures, the MLS has
adopted the following rules for situations where court or lender approval of
a transaction is conditioned on a reduction of the commission established in
the listing contract. See the following
from Part Two: Policies, G. Commission/
Cooperative Compensation Offers in
the 2010 Handbook on Multiple Listing
Policy at www.realtor.org/MLSHandbk.
nsf/pages/InformationSpecifyin and the
information at www.realtor.org/law_
and_policy_secured/mls_issues_actions.
“Note 2: Multiple listing services, at
their discretion, may adopt rules and
procedures enabling listing brokers to
communicate to potential cooperating
brokers that gross commissions established in listing contracts are subject to
court approval, and that compensation
payable to cooperating brokers may be
reduced if the gross commission established in the listing contract is reduced
by a court. In such instances, the fact
that the gross commission is subject to
court approval and either the potential
reduction in compensation payable to
cooperating brokers or the method by
which the potential reduction in compensation will be calculated must be clearly
communicated to potential cooperating
brokers prior to the time they produce an
offer that ultimately results in a successful
transaction. (Amended 5/08)”

The seller accepted an offer that will be
a short sale. The lender approved the
short sale, provided the listing company
reduces its commission from 6 percent to
5 percent. Based on the original listing
Wisconsin REALTORS® Association
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“Note 3: Multiple listing services must
give participants the ability to disclose
to other participants any potential for
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a short sale. As used in MLS rules,
short sales are defined as a transaction where title transfers, where the
sales price is insufficient to pay the
total of all liens and costs of sale,
and where the seller does not bring
sufficient liquid assets to the closing
to cure all deficiencies. Multiple listing services may, as a matter of local
discretion, require participants to
disclose short sales when participants
know a transaction is a potential
short sale. In any instance where a
participant discloses a potential short
sale, they may, as a matter of local
discretion, be permitted to communicate to other participants how any
reduction in the gross commission
established in the listing contract
required by the lender as a condition of approving the sale will be
apportioned between the listing and
cooperating participants. All confidential disclosures and confidential
information related to short sales, if
allowed by local rules, must be communicated through dedicated fields
or confidential "remarks" available
only to participants and subscribers.
(Amended 5/09)”
In the short sale situation, the listing broker, if allowed by local MLS
rules, may disclose in the private
remarks how any commission reduction required by the lender will be
apportioned between the listing broker and the cooperating broker. One
way to accomplish this could be:
“Co-broke commission to be X percentage of the sale price or one-third
of the total commission allowed by
lender, whichever is lower.” Another
way could be to inform MLS participants that the cooperating broker's
commission shall be reduced by an
amount equal to Z percent of the
reduction required by the lender, i.e.,
“Cooperating broker's commission
shall be reduced by a Z percentage of
the reduction required by the lender.”
Note: the percentage of the reduction can be in any amount; it is not
required to be the same percentage as
the division of the commission initially
Wisconsin REALTORS® Association

offered

to

cooperating

brokers.

Can Fannie Mae and Freddie
Mac loan servicers require brokers
to reduce the listing commission as
a condition of short sale approval?
In February 2009, Fannie Mae reconfirmed its short sale commission
policy and established a process for
REALTORS® to follow if issues arise
(Fannie Mae sent Announcement
09-03). Loan servicers were instructed not to negotiate commissions on
short sales below the amount negotiated by the listing agent unless
the commission exceeds 6 percent.
NOTE: Private mortgage insurance
companies and second lien holders
may still seek to reduce commissions.
If a REALTOR® believes a servicer
of Fannie Mae loans is unaware of
this policy or believes it is not binding, Fannie Mae has established a
process for NAR members when
short sale commission issues arise.
Step 1: Determine whether the loan
is owned or guaranteed by Fannie
Mae. Only the holder of the loan
is allowed to do this, so do so
in the presence of your client or
after obtaining your client’s written
permission. Visit www.fanniemae.
com/loanlookup or, if you do not
have convenient Internet access, call
1-800-7FANNIE (8 a.m. to 9 p.m.
Eastern Time)
Step 2: If the servicer is unaware of
or disagrees with the policy, provide
a copy of Announcement 09-03 to
the servicer and negotiate an appropriate commission based on the listing agreement – up to 6 percent.
(Announcement is available at: www.
efanniemae.com/sf/guides/ssg/
annltrs/pdf/2009/0903.pdf.)
Step 3: Contact Fannie Mae at
1-800-7FANNIE or Resource_center@FannieMae.com if the dispute
is not resolved directly with the
servicer. Be prepared to provide the
property address, name of owner
and Fannie Mae loan number (if
available).
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On August 20, 2009, Freddie Mac
confirmed in writing that its servicers are not allowed to renegotiate short sales commissions (Freddie
Mac Single-Family Seller/Servicer
Guide Bulletin 2009-22). According
to the policy, as a condition of the
servicer’s acceptance of a short sale
offer, a servicer cannot renegotiate the sales commission below the
amount agreed to by the real estate
broker and the seller/borrower.
However, if the negotiated commission exceeds 6 percent, servicers are
required to limit it to 6 percent.
This Freddie Mac policy is consistent with Fannie Mae’s policy. Again,
private mortgage insurance companies and second lien holders may
still seek to reduce commissions.

Policy Letters

A policy letter is a communication
from one broker to one or more other
brokers, establishing the terms and
conditions upon which cooperation
and compensation is being offered.
Policy letters can be used to establish
the terms and conditions of cooperative relationships in any transaction.
The terms and conditions established in a policy letter may be
divided into two categories:

1. Letters making an offer of compensation or modifying an MLS offer
of compensation. These letters are
accepted before or when the cooperating broker submits an offer to
purchase. This type of policy letter
is referred to as a “unilateral policy
letter.”
2. Letters addressing all other types of
terms and conditions of cooperation.
These letters are accepted by the
cooperating broker’s signature on
the policy letter and delivery of the
accepted policy letter back to the
listing broker, or by any other actions
required for acceptance under the
terms of the policy letter. This type of
policy letter is referred to as a “bilateral policy letter.”
Legal Update, April 2010

Using Policy Letters to Modify MLS
Offers of Compensation
With respect to policy letters, the
following rules are derived from the
Article 3 Standards of Practice in
the Code of Ethics and MLS policy:
• An offer to cooperate does not mean
that there must also be an offer to
compensate. When filing a listing
with the MLS, the listing broker may
offer compensation to selling agents,
buyer’s agents or both. The listing
broker is not required to offer the
same amount of compensation to all
agents.
• The commission shown in the MLS
listing must be shown as a percentage of the gross sales price (or net
sales price if allowed by local MLS
rules) or as a definite dollar amount.
• Listing brokers may unilaterally
modify the compensation offered on
the MLS so long as the modification
is received by the cooperating agent,
in writing, prior to the time an offer
to purchase is submitted.
• Any policy letter with the goal of discouraging cooperation may violate
Article 3 of the Code of Ethics.
If a listing broker chose to offer one
or more brokers a greater or lesser
percentage of the sales price, or a
greater or lesser dollar amount, the
broker may simply send a unilateral
policy letter containing the desired
compensation. As long as the modification was communicated before an
offer to purchase or lease was submitted, the changed compensation will
supersede the compensation stated
in the MLS. The listing broker cannot, however, unilaterally modify the
offered compensation after an offer to
purchase or lease has been submitted.

a bilateral policy letter. The cooperating agent receiving the policy letter must accept the modification by
signing the policy letter and returning it to the listing agent, or in
some other specified manner. If the
cooperating agent does not accept
the policy letter, the compensation
offer shown in the MLS will stand.
Under these standards, it would be
permissible for two brokers to mutually agree to a change in compensation after an offer had been accepted.
A listing broker also may unilaterally modify the offer of compensation
prior to an offer being submitted. The
listing broker cannot, however, unilaterally modify the offered compensation after an offer has been submitted.
See the details of policy letter mechanics on Pages 5-6 of Legal Update
02.01, “Getting Paid Outside the
MLS,” at www.wra.org/LU0201.
Legal Hotline Questions and
Answers: Policy Letters
The broker has an office policy letter
that went out to all the brokers in the
MLS that states the broker would like
to split commission 50/50. For those
who did not choose to sign it, the following schedule would apply: If the
MLS reads 2.5 percent you will be
compensated 2.0 percent, etc. A cooperating broker said regardless of what
that policy says, the broker still owes
them what was posted in the MLS.
The cooperating broker said commission must be addressed in writing for
each separate transaction, and that
the policy letter could not cover all
of the company’s transactions. This
is a broker who did not sign the
policy letter. Is this broker correct?

MLS rules allow listing brokers to
modify offers of compensation in
ways other than stating a new percentage of the gross sales price or a
new stated dollar amount, but this
can be done only by mutual agreement with the cooperating agent via

Whether a policy letter can effectively modify the MLS offer of compensation must be determined on a
case-by-case basis or letter-by-letter
basis. MLS participants may modify their MLS offers of compensation with policy letters. Whether it is
done unilaterally, or bilaterally with
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the cooperating broker’s consent,
depends on what type of modification
is being made. The offer of compensation in the MLS may be changed by
a unilateral policy letter that states a
different compensation percentage or
dollar amount for the co-broke offer
of compensation to another company.
If the change is something other than
a percentage of the sale price or a
dollar amount, then a bilateral policy
letter would be needed to change
the MLS offer of compensation.
A unilateral policy letter could apply
to all future transactions, depending on the terms, conditions and
content of the letter. It would not
be necessary to send a policy letter for each individual transaction if
the policy letter plainly set forth its
applicability to all future transactions
between the two MLS participants.
It appears the underlying issue here is
whether the policy letter was effective
to modify the MLS offer of compensation. If the brokers are unable
to resolve this matter, the cooperating broker may request REALTOR®
mediation or arbitration services.

Mediation

Mediation is an attempt to bring about
a peaceful settlement or compromise
between disputants through the objective intervention of a neutral party.
Generally speaking, it is the intervention of an impartial party to promote
a consensus resolution, reconciliation,
settlement or compromise. The mediation offered by local REALTOR®
boards and associations is essentially
a structured negotiation assisted by
an impartial mediation officer who
tries to help disputing REALTORS®
privately reach a mutual resolution.
Mediation can be a useful tool in
resolving the conflicts that arise involving REALTORS® and their clients
and customers. Effective Jan.1, 2002,
REALTOR® boards are required to
provide mediation and arbitration
Legal Update, April 2010

services to members and their clients.
Members must be given the option
to submit their disputes to mediation instead of going to arbitration.
Mediation can resolve disputes, promote amicable resolutions and reduce
the number of cases requiring the
more formal and complex procedures
of local board arbitration. Mediation
is less cumbersome and less confrontational than arbitration. Mediation
permits the disputing parties to work
together to fashion their own remedy rather than having a resolution
unilaterally imposed by a third-party
decision-maker. Mediation generally
requires less time and money than
arbitration and less involvement by
local board staff and potentially can
be used to resolve most disputes that
otherwise would go to arbitration.
Some boards will offer the parties a
chance for mediation upon receipt
of a request for arbitration; other
boards will first determine whether the matter constitutes an arbitrable issue and then offer mediation. Parties may also simply request
mediation of any potential dispute
without first requesting arbitration.
Mediation is an entirely voluntary
process. The parties must mutually decide when and if they want
to begin mediation and can leave
the mediation process at any time.
Any decision or settlement the
parties reach is joint and mutual.
For additional discussion of mediation, see Legal Update 02.09,
“REALTOR® Mediation,” at www.
wra.org/LU0209.

Arbitration

Arbitration is an informal hearing in
front of a neutral third-party arbitrator. In local board arbitration, the
arbitrator is a hearing panel comprised
of three or more arbitrators. The arbitrator discovers the facts of the dispute
by hearing testimony and reviewing
Wisconsin REALTORS® Association

documents and then renders a final
decision resolving the dispute, called
an arbitration award. REALTORS®’
obligation to arbitrate disputes is found
in Article 17 of the Code of Ethics:
“In the event of contractual disputes
or specific non-contractual dispute
as defined in SOP 17-4 between
REALTORS® (principals) associated
with different firms, arising out of
their relationship as REALTORS®,
the REALTORS® shall submit the
dispute to arbitration in accordance
with the regulations of their Board or
Boards rather than litigate the matter.”
Arbitration is faster and less expensive
than going to court, and decisions are
made by a panel of real estate professionals, rather than judges who may
not be well-versed in real estate and
licensee law. Despite these positive
points, some REALTORS® remain
unhappy with the arbitration process.
Going to arbitration can feel like going
to court because it is a confrontational, adversarial, all-or-nothing process
where there is a winner and a loser.
REALTOR® boards and associations
provide arbitration to resolve contractual issues and questions and specific
non-contractual issues (enumerated in
Standard of Practice 17-4) and questions that arise between members,
between members and their clients,
and, in some cases, between parties to
a transaction brought about through
the efforts of REALTORS®. Disputes
arising out of any of these contractual
relationships may be arbitrated, and the
rules and procedures of REALTOR®
boards and associations require that
certain types of disputes must be
arbitrated if either party so requests.

Mandatory vs. Voluntary
Arbitration
Real estate-related disputes between
REALTORS® (principals) in different firms and disputes between
REALTORS® (principals) and their
clients must be arbitrated if arbitration
is requested by any appropriate party
10

and it is subsequently determined that
an arbitrable dispute exists. These
are “mandatory” arbitrations, as are
business disputes between non-principal REALTORS® or REALTORASSOCIATES® from different firms,
provided the respective REALTOR®
principals join in the arbitration.
While issues between REALTORS®
and their clients, e.g., listing broker/
seller (or landlord) or buyer broker/buyer (or tenant), are subject
to mandatory arbitration (subject to
the client’s agreement to arbitrate),
and issues between sellers and buyers may be arbitrated at their mutual
agreement, in many cases such issues
are resolved in the courts or in other
alternative dispute resolution forums.
Arbitration is voluntary in instances
where a dispute involves REALTORS®
(principals)
and
REALTORSASSOCIATES® (non-principals) who
are or were affiliated with the same
firm at the time the dispute arose,
between REALTORS® (principals)
and non-member brokers and between
REALTORS® (principals) and their
customers. Under these circumstances
arbitration is “voluntary” and can take
place only if each party to the dispute
voluntarily agrees to submit to arbitration and to be bound by the decision of the arbitration hearing panel.
The majority of arbitration hearings conducted by boards and associations involve questions of contracts
between REALTORS®, most frequently between listing and cooperating brokers, or between two or more
cooperating brokers. Most broker-tobroker arbitrations are commission
disputes with respect to commission
offered on the MLS. These generally
involve questions of procuring cause,
where the panel is called on to determine which of the contesting parties
is entitled to the funds in dispute.
There are no hard-and-fast rules that
determine procuring cause because
every transaction is different. As the
Legal Update, April 2010

NAR Code of Ethics and Arbitration
Manual explains, only through
a full analysis of the incidents and
actions of the parties can the hearing panel decide who is the procuring cause of a sale. The full text of
the Code of Ethics and Arbitration
Manual may be viewed at www.realtor.org/mempolweb.nsf/pages/
CEAM?OpenDocument&Login
(NAR
password-protected).
While awards are generally for the full
amount in question (which may be
required by state law), in exceptional
cases, awards may be split between
the parties (again, except where prohibited by state law). Split awards are
the exception rather than the rule and
should be utilized only when hearing
panels determine in procuring cause
disputes that the transaction would
have resulted only through the combined efforts of both parties. It should
also be remembered that questions
of representation and entitlement
to compensation are separate issues.
All disagreements or disputes (particularly those between principal brokers
in different firms) need not necessarily be arbitrated. For example, if
two REALTORS® who are principal brokers in two different firms
have a dispute, either may request
arbitration. However, if neither
REALTOR® requests arbitration, a
board/association cannot inject itself
into the dispute and compel arbitration. If one of the REALTORS® pursues another remedy, e.g., litigation,
and the other REALTOR® does not
request arbitration, the REALTOR®
who filed litigation is not in violation of the Code of Ethics. If, on the
other hand, the second REALTOR®
does request arbitration and the matter is found to be subject to mandatory arbitration by the Grievance
Committee, the REALTOR® who
brought the litigation must then terminate the lawsuit and submit to
arbitration. This principle is established in Standard of Practice 17-1.
Wisconsin REALTORS® Association

Filing Deadline
A request for arbitration must be filed
within 180 days after the closing of
the transaction, if any, or within 180
days after the facts constituting the
arbitrable matter could have been
known in the exercise of reasonable diligence, whichever is later. It
is the filing that must be within the
180 days, not the processing of the
request for arbitration. The respondent will be notified at such time
as the Grievance Committee meets
and determines there is an arbitrable
matter or mediation is offered. This
may not be within the 180 days.

Standard of Practice 17-4:
Non-Contractual Disputes
Standard
of
Practice
17-4
describes
certain
non-contractual disputes that REALTORS®
must
submit
to
arbitration.
The first non-contractual dispute in
Standard of Practice 17-4(1) is when
the listing broker has paid one cooperating broker and another cooperating broker claims to be the procuring
cause of the sale. The cooperating
broker may name the first cooperating broker as the respondent in the
arbitration because the first cooperating broker has been paid. Alternately,
the cooperating broker can name the
listing broker as the respondent and
the listing broker may join the cooperating broker who had been paid.
It is the complainant’s choice regarding which brokers to name in the
arbitration. When arbitration occurs
between two (or more) cooperating brokers and the listing broker
is not a party, the amount in dispute and the amount of any potential resulting award is limited to the
amount paid to the first cooperating broker and any amount credited or paid to a party to the transaction at the direction of that broker.
In Standard of Practice 17-4(2),
if the seller paid commission to a
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cooperating broker, who is a buyer’s
agent, in accordance with the terms
of the offer to purchase, the listing
broker reduced the amount of the
commission due from the seller and a
second cooperating broker appears on
the scene and claims to be procuring
cause, the two cooperating brokers
may arbitrate for the selling side commission. (One was paid indirectly by
the seller and the other wants direct
payment from the listing broker.)
In Standard of Practice 17-4(3),
a buyer or tenant representative is
compensated by the buyer or tenant and, as a result, the listing broker reduces the commission owed
by the seller or landlord and another
cooperating broker then claims to be
the procuring cause of sale or lease.
In such cases the complainant may
name the first cooperating broker as
respondent and arbitration may proceed without the listing broker being
named. Alternatively, if the complaint
is brought against the listing broker,
the listing broker may name the first
cooperating broker as a respondent.
The decision of the hearing panel
as to procuring cause is conclusive.
Standard of Practice 17-4(4) relates
to the competing claims between
two brokers with open listings. The
seller must agree to participate in
arbitration and be bound by the decision. In cases where one of the listing brokers has been compensated
by the seller, the other listing broker may name the first listing broker as respondent and arbitration
may proceed between the brokers.

Standard of Practice 17-4(5)
Standard of Practice 17-4 defines certain non-contractual disputes that are
subject to the duty and privilege of
arbitration. In the case where the seller paid commission to a cooperating
broker pursuant to the offer to purchase, the listing broker reduced the
amount of the commission due from
the seller and a second cooperating
Legal Update, April 2010

broker appears on the scene and claims
to be procuring cause, the two cooperating brokers may arbitrate for the
selling side of the commission. (One
was paid indirectly through the seller,
and the other wants direct payment
from the listing broker.) Previously,
the interpretation of this section did
not allow the listing broker to play
the role of the second cooperating
broker and arbitrate against the first
cooperating broker for the selling side
of the commission. Paragraph (5) was
added to Standard of Practice 17-4
in 2005 to permit arbitration in such
situations to determine if the cooperating broker paid by the seller or
the listing broker is procuring cause.
Standard of Practice 17-4(5) relates
to situations where a buyer or tenant representative is compensated by
the seller or landlord, and not by the
listing broker, and the listing broker,
as a result, reduces the commission
owed by the seller or landlord and,
subsequent to such actions, claims
to be the procuring cause of the sale
or lease. In such cases, the arbitration shall be between the buyer’s
broker and the listing broker, and the
amount in dispute shall be the amount
by which the listing broker reduced
the commission owed by the seller.
Legal Hotline Questions and
Answers:Arbitration
One agent recently changed companies and is having a hard time
getting paid for closings, some that
are more than 60 days old. Does
the Code of Ethics require an agent
REALTOR® to arbitrate for commission from the broker/owner rather
than filing a small claims action?
An agent left the company and is filing a claim for commission in small
claims court for a commission that
was not paid. Is the agent required
to go through the arbitration process?
No. Arbitration between agents and
brokers for commission according to
the independent contractor agreement is voluntary. Although both
Wisconsin REALTORS® Association

the broker and former agent may
elect to use REALTOR® arbitration, an in-house commission dispute is not a mandatory arbitration.
An agent met with people who had
an interest in buying a home at a
new home site listed by his company
and showed them the home. The next
day an agent from a competing company called and showed the buyers
the property and wrote the offer as a
buyer's agent. The transaction closed
and the seller paid the buyer’s agent’s
fee, pursuant to the terms of the offer.
When a buyer’s broker writes in the
offer that he rejects the MLS offer of
compensation and asks for the seller to pay a 3 percent buyer agency
fee at closing, how is this properly
handled? Can the first agent do anything to get paid as procuring cause?
Article 17 of the Code of Ethics
allows for certain non-contractual disputes to be arbitrated. Until recently,
if the seller agreed in the offer to
pay the buyer’s broker the 3-percent
commission, and the listing broker
decreased the listing commission by
the same 3 percent, the listing broker would not be able to later arbitrate for the 3 percent. However,
beginning in 2005, this would be
a situation subject to arbitration
under Standard of Practice 17-4(5).
The listing broker was working with
the buyer and now a buyer’s agent
is drafting an offer. If the agent has
a buyer agency agreement with the
buyer, rejects all compensation from
the seller and the listing broker, and
the buyer pays the buyer’s agent’s compensation per the buyer agency agreement, is procuring cause still an issue?
In such a situation, it appears the listing broker received commission based
on the listing contract and the buyer’s
agent received commission based on
the buyer agency agreement. Each
broker is paid in full from their respective client and the cooperating MLS
broker has waived the MLS offer
12

of compensation, so procuring cause
would not apply. Procuring cause
could be an issue if the buyer’s agent
were paid by the seller and the listing
broker reduced the commission owed
by the seller. Then the listing broker could file an arbitration request
claiming to be the procuring cause
under Standard of Practice 17-4(5).

Procuring Cause

The preeminent written authority
explaining procuring cause, as applied
in REALTOR® arbitration hearings,
is the Code of Ethics and Arbitration
Manual. The following sections in
this Update quote or paraphrase portions of Appendix II to Part Ten
– Arbitration Guidelines (Suggested
Factors for Consideration by a Hearing
Panel in Arbitration) (www.realtor.
org/CEAM.nsf/1ea4bd9041b3346c
862569a6006f7c75/448362d10250
6f1086257234006f6ea6?OpenDocu
ment). This information may be helpful for REALTORS® confronted with
a potential procuring cause dispute.
The appendix begins with a background discussion of the different
contracts forming the compensation
framework for a real estate transaction, including the contract for cooperation and compensation between
listing brokers and cooperating brokers. Next is a discussion of the meaning of “procuring cause,” followed
by discussion of the factors considered by an arbitration hearing panel.

Procuring Cause Definition in
Arbitration Guidelines
“As discussed earlier, one type of
contract frequently entered into by
REALTORS® is the listing contract between sellers and listing
brokers. Procuring cause disputes
between sellers and listing brokers
are often decided in court. The reasoning relied on by the courts in
resolving such claims is articulated
in the Black’s Law Dictionary, Fifth
Edition, definition of procuring cause:
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‘The proximate cause; the cause originating a series of events which, without break in their continuity, result
in the accomplishment of the prime
object. The inducing cause; the direct
or proximate cause. Substantially synonymous with “efficient cause.” ‘A
broker will be regarded as the “procuring cause” of a sale, so as to be
entitled to commission, if his efforts
are the foundation on which the
negotiations resulting in a sale are
begun. A cause originating a series of
events which, without break in their
continuity, result in accomplishment
of prime objective of the employment of the broker who is producing
a purchaser ready, willing, and able
to buy real estate on the owner’s
terms. Mohamed v. Robbins, 23 Ariz.
App. 195, 531 p.2d 928, 930. ...’”
Black’s Law Dictionary Definition
Similar definitions are found in
the eighth edition of Black’s Legal
Dictionary. There “procuring cause”
is defined as follows: “1. see proximate cause (2). Real estate. The
efforts of the agent or broker who
effects the sale of realty and who is
therefore entitled to commission.”

similar though not identical principles. While a number of definitions of procuring cause exist, and a
myriad of factors may ultimately enter
into any determination of procuring cause, for purposes of arbitration
conducted by boards and associations
of REALTORS®, procuring cause in
broker to broker disputes can be readily understood as the uninterrupted
series of causal events which results
in the successful transaction. Or, in
other words, what ‘caused’ the successful transaction to come about.” A
“successful transaction” is defined in
the Arbitration Guidelines as a “sale
that closes or a lease that is executed.”
In light of the unique nature of real
property and real estate transactions,
and acknowledging that fair and
equitable decisions could be reached
only with a comprehensive understanding of the events that led to
the transaction, the NAR Board of
Directors, in 1973, adopted an official
interpretation that establishes that:

that, through no fault of the listing
broker and in the exercise of good
faith and reasonable care, it was impossible or financially unfeasible for the
listing broker to collect a commission
pursuant to the listing contract. In
such cases, entitlement to cooperative
compensation offered through MLS
would be a question to be determined
by an arbitration hearing panel based
on all relevant facts and circumstances
including, but not limited to, why it
was impossible or financially unfeasible for the listing broker to collect
some or all of the commission; at
what point in the transaction did
the listing broker know (or should
have known) that some or all of the
commission established in the listing
contract might not be paid; and how
promptly had the listing broker communicated to cooperating brokers that
the commission might not be paid.”

Procuring Cause Pointers and
Timeline

“[T]he Board or its MLS may not
establish a rule or regulation which
purports to predetermine entitlement to any awards in a real estate
transaction. If controversy arises
as to entitlement to any awards, it
shall be determined by a hearing
in arbitration on the merits of all
ascertainable facts in the context
of the specific case of controversy.”

For purposes of REALTOR® arbitration, procuring cause is officially
defined as the uninterrupted series of
causal events that results in the successful transaction. In other words,
it is what “caused” the successful
transaction to come about. A successful transaction means a sale that
closes or a lease that is executed.
There are, however, some other
ways to look at procuring cause.

The Arbitration Guidelines tell us,
however, that “while guidance can
be taken from judicial determinations
of disputes between sellers and listing brokers, procuring cause disputes
between listing and cooperating brokers, or between two cooperating
brokers, can be resolved based on

“It is not uncommon for procuring
cause disputes to arise out of offers by
listing brokers to compensate cooperating brokers made through a MLS.
… Entitlement to compensation is
determined by the cooperating broker’s performance as procuring cause
of the sale (or lease). While offers of
compensation made by listing brokers
to cooperating brokers through MLS
are unconditional, a listing broker’s
obligation to compensate a cooperating broker who was the procuring
cause of sale (or lease) may be excused
if it is determined through arbitration

In more basic terms, procuring cause
is the concept that determines who is
entitled to collect the money offered
by the listing broker. In the context
of an arbitration hearing, procuring
cause involves determining whether
or not the broker bringing the arbitration is procuring cause and thus
entitled to the offered compensation. This is not an easy question
to answer, but it is a “yes” or “no”
question. The panel does not need to
determine which broker is entitled to
the compensation, as hearing panels
are often inclined to do. They only

Wisconsin REALTORS® Association

13

“Proximate cause. 1. A cause that is
legally sufficient to result in liability;
an act or omission that is considered in
law to result in a consequence, so that
liability can be imposed on the actor.
…. 2. A cause that directly produces
an event and without which the event
would not have occurred. …. Also
termed(in both senses) direct cause,
direct and proximate cause; efficient
cause; efficient adequate cause; initial
cause; first cause; legal cause; procuring cause; primary cause; jural clause.”
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First agent’s broker files arbitration request.

Brokers attempt mediation.

Transaction closes and listing broker refuses to pay commission until brokers resolve dispute.

Both agents (brokers) claim to be procuring cause .

Buyer reviews loan commitment and provides written directions for agent to forward it to seller.

Buyer gives notice of defects and seller repairs defects.

Home inspector inspects THE HOUSE and radon test is performed.

Buyer applies for financing.

Seller accepts buyer’s offer on THE HOUSE.

Buyer writes offer to purchase THE HOUSE with second agent.

Buyer and seller negotiate (talk about price and closing dates).

Buyer sees THE HOUSE again with a second agent from another MLS company.

Buyer talks to the neighbors and walks around the neighborhood where THE HOUSE is located.

Buyer sees 14 houses, including THE HOUSE.

Agent introduces buyer to THE HOUSE.

Prior to beginning negotiations, agent and buyer enter into a WB-36 buyer agency OR
agent gives buyer a Broker Disclosure to Customers.

Agent shows buyer information about 27 houses in the MLS meeting buyer’s general criteria.

Agent introduces buyer to lenders and buyer is pre-qualified.

Agent and buyer discuss the type of property for which buyer is looking.

Agent and buyer discuss agency relationships; agent works in pre-agency while buyer thinks about his options.

MLS agent meets the buyer.

Transaction Timeline – Procuring Cause

 Key Point: This is the
series of events – the segment
of the transaction timeline –
where procuring cause is typically
determined. The focus should be
on the events in this timeframe.
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need to decide whether the broker
before them is the procuring broker.
Another way that hearing panels often
further complicate their analysis is by
examining a series of events that is too
long and comprehensive. They tend
to look at everything that happened
from the time that the buyer first met
any of the brokers involved in the
scenario until the closing. Actually,
that chain of events is too long. The
critical timeframe where the panel
should focus their analysis begins at
the time the buyer is introduced
to the property and ends when the
seller accepts an offer to purchase.
The reason for the focus on this segment of the timeline is easy to understand if you “follow the money.” The
listing broker is being paid to market
the property and get it sold and, in
turn, offers to pay other brokers if
they can help the listing broker find
a buyer who can buy the property.
The WB-1 Residential Listing Contract
provides that the listing broker earns
his or her commission when the seller
sells the property or accepts an offer
that creates an enforceable contract;
or when a purchaser is procured by
the listing broker, the seller or any
other person (like a cooperating broker) at the price and on substantially
the same terms and conditions as
stated in the listing contract and in
the standard provisions of an offer to
purchase form. The WB-1 also provides that the listing broker will work
and cooperate with other brokers in
marketing the property. It should
come as no surprise, then, that the primary job the listing broker is paying
the cooperating broker to do begins
with marketing and introducing the
property to a buyer and ends when
the buyer writes an offer to purchase
that is accepted. See the transaction
timeline on Page 14 of this Update.
 REALTOR® Practice Tips:
In deciding a procuring cause
issue in an arbitration case, the
Wisconsin REALTORS® Association

panel need only decide whether
or not the petitioning broker was
the procuring cause. The panel
should focus on those events
occurring from the time the buyer
was introduced to the property
until the time when the buyer’s
offer to purchase was accepted.
REALTORS® may follow the
same guidelines when evaluating
their own potential commission
arbitration matters.
Legal Hotline Questions and
Answers: Procuring Cause
A broker is going to be arbitrating
for a commission. However, it is a
transaction that the broker is not sure
will close at this point. She showed a
condominium unit to a buyer who has
now made an offer through the listing
broker. The offer is contingent upon
sale of the buyer’s property. Should
the broker file for arbitration now
or should she wait to see if it closed?
Unless the transaction closes, the broker will not be entitled to commission
because a successful transaction (i.e., a
transaction that successfully closes) is a
prerequisite to any award of compensation based upon MLS procuring cause.
The buyers looked at a FSBO house
and negotiated on price, but no offer
was accepted. The house was later
listed. The agent was out showing
the same buyers some properties when
they drove by it. The agent called the
listing office and asked if these buyers were exceptions. He was told that
they had been for two weeks, but that
time had elapsed, so he showed the
buyers the house. The buyers talked to
the seller directly and wrote an offer
after the listing expired. The offer
closed. Is the agent procuring cause?
In determining procuring cause, only
events occurring during the term of
the listing contract (and any extensions
for protected buyers) come into play.
Thus, the negotiations that occurred
between the seller and the buyer
before the house was listed are irrelevant to an analysis of procuring cause.
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The listing broker’s claim that there
was a verbal agreement between the
listing broker and the seller to waive
commission if that buyer purchased
the property has no bearing. When
the agent called to ask if the buyers
were exceptions, he was told that
the buyers had been exceptions only
for the first two weeks of the listing
(and that time had already elapsed).
The agent was never told about any
other commission agreement concerning the buyer. The agent showed
the property while it was listed on
the MLS, believing all along that
he had accepted the MLS offer of
cooperation and compensation.

Factors for Consideration by
Arbitration Hearing Panels
In Appendix II to Part Ten –
Arbitration Guidelines (Suggested
Factors for Consideration by a Hearing
Panel in Arbitration) (www.realtor.
org/CEAM.nsf/1ea4bd9041b3346
c862569a6006f7c75/448362d1025
06f1086257234006f6ea6?OpenDo
cument), the following factors are
recommended for consideration by
hearing panels that arbitrate disputes
between brokers, or between brokers
and their clients or their customers. The list is not all-inclusive and
not every factor will be applicable in
every case. Relevant hotline questions
are sprinkled throughout this discussion. To see the full text of the factors, review Appendix II to Part Ten.
Factor #1. No predetermined rule
of entitlement
“Every arbitration hearing is considered in light of all of the relevant facts
and circumstances as presented by the
parties and their witnesses. ‘Rules of
thumb,’ prior decisions by other panels in other matters, and other predeterminants are to be disregarded.
Procuring cause shall be the primary determining factor in entitlement to compensation. Agency
relationships, in and of themselves,
do not determine entitlement to
Legal Update, April 2010

compensation. The agency relationship with the client and entitlement
to compensation are separate issues.
A relationship with the client, or lack
of one, should only be considered
in accordance with the guidelines
established to assist panel members
in determining procuring cause.”
Some REALTORS® believe that
there are automatic rules that can be
used to determine procuring cause.
Entitlement to commission cannot
be decided simply based upon which
agent writes the offer to purchase,
which agent first shows the property
to the buyer (the so-called threshold rule) or which agent shows the
property and then writes the offer
within an appropriate time period
(the so-called threshold with protection period rule). Although these
rules were intended to protect the
public from undignified competition,
any rule automatically determining
procuring cause will be viewed as
anti-competitive and illegal under
antitrust law. Instead, the hearing
panels, which resolve commission disputes between brokers, must consider each case on its own merits and
consider the entire course of events.
For example, a buyer might have
entered into a buyer’s agency agreement with a buyer’s agent who did
not provide any service. The buyer
receives services from the listing agent
or the seller and buys the property. The mere existence of the buyer
agency relationship does not mean
that the buyer’s broker is automatically the procuring cause, especially
when the listing broker has actually done the work and procured
the buyer. The buyer’s broker, however, may be entitled to a fee from
the buyer based on the terms of
their agreement. For further discussion of procuring cause, see Legal
Update 02.04, “What is Procuring
Cause?” at www.wra.org/LU0204.
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Legal Hotline Questions and
Answers: No Predetermined Rule
A broker talked to a couple last week
about a home they wanted to see on
Saturday. She got back to them several
times during the week and spent over
an hour at the property with them on
Saturday. She called the buyers again
with answers to some of their questions. In the meantime, they wrote
an offer with an agent who never
showed them the property. The other
agent is saying that he is procuring
cause because he wrote the offer and
has worked with the buyer for a long
time. Is the broker procuring cause?
The analysis for procuring cause entitlement is primarily concerned with
what actions were taken to create an
interest in writing an offer on the
subject property during the term of
the listing contract. There is no such
thing as an automatic rule that whoever writes the offer becomes procuring
cause. Previous activities with the buyer
on other properties are not relevant.
A listing agent is working with a
buyer who disclosed that he has a
buyer’s agent after she showed a property to him. The buyer had gotten
a flyer out of a box and had called
the listing agent asking for a showing. She showed the property to the
buyer and at the end of the showing
the buyer said he had signed a buyer
agency with another agent who was
then in Florida. The buyer’s agent
now wants to write the offer and
wants to be paid a commission. Is
the buyer’s agent procuring cause?
Buyer agency does not trump procuring cause. The buyer’s agent is
not procuring cause just because
he has a buyer agency relationship.
The buyer’s agent can draft the offer
and the buyer may pay the buyer’s
broker’s fee directly to the buyer.
Factor #2. Arbitrability and
appropriate parties
“While primarily the responsibility of
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the Grievance Committee, arbitration
Hearing Panels may consider questions of whether an arbitrable issue
actually exists and whether the parties
named are appropriate to arbitration.”
Factor #3. Relevance and
admissibility
“Frequently, hearing panels are asked
to rule on questions of admissibility and relevancy. While state law,
if applicable, controls, the general rule is that anything the hearing panel believes may assist it in
reaching a fair, equitable, and knowledgeable decision is admissible.
Arbitration hearing panels are called
on to resolve contractual questions,
not to determine whether the law or
the Code of Ethics has been violated.
An otherwise substantiated award
cannot be withheld solely on the basis
that the Hearing Panel looks with
disfavor on the potential recipient’s
manner of doing business or even
that the panel believes that unethical conduct may have occurred. To
prevent any appearance of bias, arbitration Hearing Panels and procedural review panels shall make no
referrals of ethical concerns to the
Grievance Committee. This is based
on the premise that the fundamental
right and primary responsibility to
bring potentially unethical conduct
to the attention of the Grievance
Committee rests with the parties and
others with firsthand knowledge. At
the same time, evidence or testimony
is not inadmissible simply because it
relates to potentially unethical conduct. While an award (or failure to
make a deserved award) cannot be
used to ‘punish’ a perceived ‘wrongdoer,’ it is equally true that Hearing
Panels are entitled to (and fairness
requires that they) consider all relevant evidence and testimony so that
they will have a clear understanding of what transpired before determining entitlement to any award.”
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Legal Hotline Questions and
Answers: Relevancy
An agent showed a property to a
customer. The customer had contacted
the agent because she had seen his
marketing materials and advertisements. The agent had several discussions with the customer over the last
four to five days. Now the customer
wants to hire a buyer’s agent. The
buyer’s agent is preparing to write
an offer even though he has never seen
the property, is not familiar with
the area and has not seen an MLS
sheet. Can the buyer’s agent write an
offer without ever seeing the property?
A real estate licensee is not necessarily
prohibited from drafting an offer to
purchase without first seeing the property. However, Wis. Admin. Code §
RL 24.07(1)(c) provides the licensee
has the duty to inspect the property
unless not given access for a showing. In addition, the agent is required
to provide competent services when
engaging in the practice of real estate
per § RL 24.03 and Article 11 of the
Code of Ethics. An arbitration panel
would consider any rule violations as
factors in the procuring cause analysis. However, license law violations
and Code of Ethics violations do not
necessarily determine the outcome
of a procuring cause deliberation.
These violations may not be relevant
unless they contribute to an abandonment or estrangement situation.
A buyer’s agent has a relationship with
the buyers who had looked at a home
privately a couple of times with a cooperating agent. The cooperating agent
did not have the Broker Disclosure to
Customers initialed or signed by the
buyer in advance of the first showing
when the agent began to negotiate
with the listing agent. Based on this,
the buyer’s agent is claiming that
he is procuring cause. Is he correct?
An arbitration panel would consider
the agent’s failure to have agency
disclosure notice initialed or signed
as one factor in the procuring cause
Wisconsin REALTORS® Association

analysis. Many REALTORS® assume
that a failure to give timely notice
of agency relationships automatically
results in a loss in the arbitration
arena. This simply is not true. The
real issue will be whether the agent’s
neglect with respect to the Broker
Disclosure to Customers notice was
relevant in the procuring cause analysis. It may not be relevant because it
may fall outside of the critical time
period beginning with the buyer’s
introduction to the property and
ending with the seller’s acceptance
of the buyer’s offer to purchase.
On the other hand, it may be crucial because one agent’s failure to
explain agency relationships may be
instrumental in causing the buyers to
seek a different broker to represent
them – it may cause an estrangement.
Factor #4. Communication and
contact – abandonment and
estrangement
“Many arbitrable disputes will turn
on the relationship (or lack thereof)
between a broker (often a cooperating
broker) and a prospective purchaser.
Panels will consider whether, under
the circumstances and in accord with
local custom and practice, the broker
made reasonable efforts to develop
and maintain an ongoing relationship
with the purchaser. Panels will want
to determine, in cases where two
cooperating brokers have competing
claims against a listing broker, whether the first cooperating broker actively
maintained ongoing contact with the
purchaser or, alternatively, whether
the broker’s inactivity, or perceived
inactivity, may have caused the purchaser to reasonably conclude that the
broker had lost interest or disengaged
from the transaction (abandonment).
In other instances, a purchaser, despite
reasonable efforts by the broker to
maintain ongoing contact, may seek
assistance from another broker. The
panel will want to consider why the
purchaser was estranged from the
first broker. In still other instances,
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there may be no question that there
was an ongoing relationship between
the broker and purchaser; the issue
then becomes whether the broker’s
conduct or, alternatively, the broker’s failure to act when necessary,
caused the purchaser to terminate
the relationship (estrangement). This
can be caused, among other things,
by words or actions or lack of words
or actions when called for. Panels will
want to consider whether such conduct, or lack thereof, caused a break
in the series of events leading to the
transaction and whether the successful transaction was actually brought
about through the initiation of a
separate, subsequent series of events
by the second cooperating broker.”
Abandonment and estrangement are
crucial concepts in a procuring cause
analysis because they are the factors
that can cause a broker who initially
was procuring cause to lose that status. In a procuring cause situation,
the broker who caused the buyer’s
introduction to the property that
he or she ultimately buys will start
out as procuring cause. That broker may not end up as procuring
cause because different considerations
– namely abandonment and estrangement – may change that. Other brokers cannot take the broker’s status
as procuring cause away from the
broker. The broker, however, can
lose procuring cause if the broker
abandons or estranges the buyer.
In a case of abandonment, a broker
typically does not stay in contact
with the buyer and does not follow
up with the buyer to answer questions and check on the buyer’s status. The frequency of contact needed
to avoid an abandonment situation
will depend upon the circumstances.
In estrangement situations, the broker either does something wrong or
does not do something that should
have been done. The broker’s failings leave buyers feeling that they
must go to another broker in order
Legal Update, April 2010

to receive the services they deserve.
Sometimes a broker may abandon a
buyer without even knowing it. For
example, a buyer may drive by a property and see the listing broker’s sign
in the yard. At that point, the listing
broker is the procuring cause but he
or she probably does not even know
it. The listing broker cannot follow up
if he or she does not know about the
potential buyer. However, if the listing
broker does not follow through with
this buyer, abandonment will occur. If
the buyer goes to another broker and
asks that broker to schedule a showing and work with him, the second
broker may become procuring cause.
The listing broker can lose his or her
status as procuring cause when a buyer
is abandoned, albeit unintentionally.
Legal Hotline Questions and
Answers: Abandonment and
Estrangement
A sales associate from another company showed a home to a buyer about
one month ago. That sales associate has left that company and is no
longer in real estate. Last weekend
an agent from a second company
showed that home, along with several
others, to the same buyer. The seller
happened to be home when the second
agent showed the house and recognized the buyer. Does the first agent’s
company have procuring cause, even
though the agent is no longer there?

offer for the buyer on the same property, does Company B get the selling commission, or would it go to Company A?
The issue in this question is procuring
cause, which can only be determined
by a full, knowledgeable consideration of all the facts of the case. If the
brokers cannot negotiate an acceptable settlement, the dispute should
be submitted to local board mediation or arbitration for resolution.
The agent, while working for Company
A, was working on behalf of her broker. Consequently, Company A started
out as the procuring cause. However,
once the agent left Company A and
went to Company B, the procuring
cause may have shifted to Company
B. If Company A did not maintain
contact with the buyer, there appears
to have been abandonment. The agent
could begin a new series of events that
could result in procuring cause on
behalf of Company B, but the mere
fact that the agent moved to Company
B does not mean that she automatically carried procuring cause with her.
Factor #5. Conformity with state law
“The procedures by which arbitration
requests are received, hearings are
conducted, and awards are made must
be in strict conformity with the law.
In such matters, the advice of Board
legal counsel should be followed.”

An agent with Company A wrote an
offer to purchase for the buyer. Since
then, the agent has transferred to
Company B. If the agent writes another

Factor #6. Consideration of the
entire course of events
“The standard of proof in board-conducted arbitration is a preponderance
of the evidence, and the initial burden
of proof rests with the party requesting arbitration (see Professional
Standards Policy Statement 26). This
does not, however, preclude panel
members from asking questions of
the parties or witnesses to confirm
their understanding of testimony presented or to ensure that panel members have a clear understanding of
the events that led to the transaction
and to the request for arbitration.
Since each transaction is unique, it
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While the other company apparently
had procuring cause in the beginning, the issue appears to be whether
that company followed up with the
buyer or whether the buyer was abandoned. If the buyer was abandoned,
the second agent may have initiated a
second series of events, independent
of the first series initiated by the first
agent. In such a case, the second
agent may become procuring cause.

is impossible to develop a comprehensive list of all issues or questions that panel members may want
to consider in a particular hearing."
Appendix II to Part Ten: Arbitration
Guidelines (Suggested Factors for
Consideration by a Hearing Panel in
Arbitration) lists numerous factors and
questions that may or may not be relevant in a given arbitration. These factors and questions may pertain to the:
1. Nature and status of the transaction, the listing contract and the
offer to compensate the broker.
The critical questions are whether
the listing or compensation agreement was in effect at the time the
offer to purchase was accepted or
the property was sold, and whether the claiming broker was a party
to whom the agreement applied.
2. Roles and relationships of the
parties.
For example, a broker might have
introduced a buyer’s father to a seller,
showed him the seller’s property and
attempted to negotiate an offer. The
broker may still be the procuring
cause of a later sale to the buyer
if the parties understood that the
buyer’s father had been interested
in the property on behalf of his son.
3. Initial contact with the buyer.
The broker who makes the first contact with the buyer does not automatically become the procuring cause
of any sale to that buyer. However,
the broker who is responsible for
introducing the buyer to the property does start out as procuring cause;
procuring cause is his or hers to lose.
A broker may be the procuring cause
of a sale even if the broker introduced
the property to one individual and
negotiated final terms with another,
as long as both individuals represented the same buyer and the individual making the ultimate decision
to buy did not arrive at that decision
independent of the broker’s efforts.
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Legal Hotline Questions and
Answers: Initial Contact with Buyer
The listing agent is working with
the daughter and her spouse. A
buyer’s agent then comes in with
the dad who buys the property and
takes title in the dad's name. Who
is considered to be the real buyer?
The focus of procuring cause is the
causal connection with the actual
buyer. In any situation where a broker is working with parties who are
not actually the buyer, the question is whether the listing agent can
show a series of events with the
buyer, in this case the dad. One
aspect of qualifying a buyer is determining whether the agent is working with the actual buyer or not.
When an agent shows a property
to a person acting on behalf of an
actual buyer, there is a risk that the
actual buyer may view the property
with another agent and proceed to
closing with that agent. However,
there may still be an issue of procuring cause, particularly if the actual
buyer learned of the property through
the person acting on her behalf and
through the efforts of the first broker.
The introduction of the property,
however important, is not determinative for procuring cause. The question
is whether the broker was involved
in the series of events that resulted
in the sale of the property to the
buyer. There is no one act that determines procuring cause – it can only
be answered by a full, knowledgeable
consideration of all the facts of the case.
If the brokers involved cannot negotiate an acceptable settlement, the dispute should be submitted to the local
REALTOR® association for resolution.

next day the buyer contacted an agent
the buyer worked with before and
she wrote up an offer before going to
the showing appointment. The listing agent, the cooperating agent and
the buyer all attended the showing.
The cooperating agent submitted the
offer, which was accepted. The transaction closed and the cooperating broker was paid the commission. The
listing broker later filed arbitration
to get the money back, claiming that
the listing office was procuring cause
instead of the cooperating broker.
Does the fact that the listing broker
has a contract with the seller give him
automatic right to the commission?
An arbitration hearing panel could
conclude that the seller was the procuring cause and that neither broker
was procuring cause. The actions of
the seller are not attributed to the
listing broker to make the listing
broker procuring cause. The outcome may be determined by how
the request for arbitration is worded.
Here it may be easier to prove that
someone (the cooperating broker)
was not procuring cause than to prove
who was procuring cause. If arbitration was requested to determine
whether the petitioner – the listing
office – was procuring cause, the panel
must answer only that question when
deciding what the award should be.

A buyer went to a garage sale and
saw that the house was for sale. The
buyer toured the house with the seller.
The buyer came back later and saw
a moving van. The seller had the
buyer call the listing agent to set up
an appointment for a showing. The

A buyer came through an open house
and expressed a strong interest in the
home. The buyer was encouraged to
write an offer and the agent hosting
the open house was given the buyer’s
telephone number. The buyer said
that she could not write an offer
because she had a contract with a
buyer’s agent. The hosting agent was
not contacted by the buyer’s agent
regarding the buyer’s attendance at
the open house, and the buyer did not
give the agent the name of the buyer’s
agent. The following day, the buyer’s agent set up an appointment to
show the home. While at the showing,
the buyer’s agent submitted an offer
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for the buyer. Does the buyer agency
agreement supersede procuring cause?
No, buyer agency and other agency
relationships do not determine procuring cause. Agency representation
and entitlement to compensation are
separate issues. Either the buyer will
pay the buyer’s broker’s fee per the
WB-36 Buyer Agency Agreement or
the listing broker will pay the buyer’s
broker if the buyer’s agent can meet
the burden of proof and show that
he is procuring cause. It is not clear,
based upon this account of events,
which agent is responsible for introducing the buyer to the property.
If the buyer’s agent sent the buyer
to the open house, it appears that
the buyer’s agent could have a valid
claim as procuring cause. There does
not appear to be any abandonment
or estrangement in this scenario.
A buyer attended an open house in
response to the listing agent’s ad in
the newspaper. The listing agent spent
20 minutes touring the home with
the buyer and answering many questions. The buyer never mentioned
working with a buyer’s agent, but
a buyer’s agent ended up writing
the offer. Who is procuring cause?
Based upon this account of events, it
appears that the listing broker is procuring cause. The buyer apparently
was ready to write an offer before the
buyer’s agent ever became involved.
The buyer’s agent, of course, will
have his own version of the story
that possibly would alter this conclusion. It is never really possible
to accurately asses these situations
without hearing all sides of the story.
Recently the broker sat in on a
Professional Standards Training
at the board office and the instructor stated that when potential buyers
attend open houses, the agent holding
the open house could possibly have
procuring cause. Is this accurate?
Even if the buyer told the agent
holding the open house that he was
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working with another agent? Also,
what recourse is there for an agent
at an open house who claims to the
potential buyer to be the only one
who can write offers on the property?
The agent who holds the open house
has not automatically procured cause.
The issue of procuring cause (who
caused the buyer to make the offer
that resulted in the sale of the property) is not generally based on one single
act. It can only be answered by a full,
knowledgeable consideration of all the
facts of the case. For further discussion
of procuring cause, see Legal Update
02.04, “What is Procuring Cause?”
online at www.wra.org/LU0204.
If the broker believes an agent is acting unethically, the broker could file
a complaint with the Department of
Licensing and Registration against
the agent. See www.drl.wisconsin.
gov/section.asp?linkid=16&locid=0.
The broker could also try to contact the agent or his managing
broker to try to get this resolved
without a formal complaint.
May the broker offer a buyer/client
one-half or two-thirds of the broker’s commission as an incentive to
sign a buyer agency contract with
the broker? Or can the broker offer
a specific amount as incentive?
Could the broker pay the amount
directly to the buyer after closing?
Incentives may be offered to sellers or
buyers to induce them to sell or purchase real estate. Seller or buyer incentives can be offered in any amount as
cash or as personal property such as
a home warranty plan, savings bond,
gift certificate, appliance or some
other item. Such incentives must be
clearly documented in advance – prior
to closing. The party should have a
clear and thorough understanding
of the incentive’s terms and conditions. This advance documentation
is needed to establish that the incentive is not a fee-splitting arrangement with a non-licensee, which
Wisconsin REALTORS® Association

would be illegal under Wisconsin law.
Standard of Practice 12-3 of the
REALTOR® Code of Ethics provides
that: “REALTORS® shall be careful
at all times to present a true picture
in their advertising and representations to the public. ...” Standard of
Practice 12-3 states “The offering of
premiums, prizes, merchandise discounts or other inducements to list,
sell, purchase, or lease is not, in
itself, unethical even if receipt of the
benefit is contingent on listing, selling, purchasing, or leasing through
the REALTOR® making the offer.
However, REALTORS® must exercise
care and candor in any such advertising or other public or private representations so that any party interested
in receiving or otherwise benefiting
from the offer will have clear, thorough, advance understanding of all the
terms and conditions of the offer. ...”
This standard assumes the omission
of even one detail may cause the
advertisement to present less than
a true picture. This may be disputable should someone bring an ethics
complaint concerning an ad for party
incentives that does not contain every
detail – the issue will be whether
there is a true picture of the offered
incentive in the ad. An ad that states,
“see broker for details,” however, is
like a red flag waving in the face of a
competitor who closely reads by the
Standards of Practice; it may be seen
as an admission that less than a true
picture has been disclosed in the ad.
The broker may also consider any
implications of giving cash back to
a buyer or a buyer incentive with
regard to the buyer’s ability to qualify
for and obtain financing. Incentives
would need to be disclosed to the
buyer’s lender/underwriter to avoid
claims of mortgage fraud. Finally an
MLS broker offering buyer incentives
may consider possible procuring cause
issues that could arise: a cooperative
broker drafting the offer may or may
not turn out be the procuring cause of
the sale. If he or she does not receive
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a commission, a new source of funds
for the party incentive must be found.
See the October 2006 Broker
Supervision Newsletter, online at
www.wra.org/BSNoct06, for more
information
about
incentives.
4. Conduct of the brokers, including
estrangement and abandonment.
A broker may cause a buyer to seek
the services of another broker either
through estrangement or abandonment. In one case, a broker did little
more than bring the subject property
to the attention of the prospective
buyer and unsuccessfully try to set up
a meeting between the parties. He
then in essence abandoned his efforts,
so the prospect sought out a second
broker who did background research
and made inquiries and proposals
that ultimately resulted in a sale.
The second broker was the procuring
cause. A short lapse of time between
a broker’s efforts with regard to a particular buyer and the finalization of an
agreement with that buyer is indicative that the finalization is the result
of the unbroken efforts of the broker.
5. Conduct of the buyer.
Neither the buyer nor the seller may
act in bad faith so as to deprive a
broker of his commission that he
has otherwise rightfully earned. The
court in a Maryland case once astutely
remarked, “Although it is not sufficient that the broker has merely planted the seed from which the harvest
was reaped, on the other hand the
owner [or buyer] cannot take advantage of a broker’s services and make
the sale himself, or through another
broker, so as to deprive the broker of
his commission when he has introduced a prospective buyer to the seller
and negotiations have progressed to a
point where success seems imminent.”
6. Conduct of the seller.
Where a broker showed the property and would have finalized negotiations but for the interference of the
owner, he is the procuring cause of the
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transaction – even though another broker did in fact finalize the negotiations.
Where the broker has introduced to
the seller a prospective interested buyer
and negotiations have progressed to a
point where success seems imminent,
the broker cannot be deprived of
his commission because the seller in
effect bypasses the broker by direct
negotiations with the buyer, in effect
freezing the broker out of the case.
7. Leasing transactions.
Model Fact Situations

NAR has provided some sample applications of the factors and questions set
forth in the Arbitration Guidelines,
provided for informational purposes – they do not carry precedential
weight in any hearing. Some of these
model fact situations appear on Pages
11-14 of Legal Update 02.04, “What
is Procuring Cause?” online at www.
wra.org/LU0204. For the full array
of model fact situations and a detailed
listing of these factors, see Appendix
II to Part Ten: Arbitration Guidelines
(Suggested Factors for Consideration
by a Hearing Panel in Arbitration)
at www.realtor.org/CEAM.nsf/1
ea4bd9041b3346c862569a6006
f7c75/448362d102506f108625
7234006f6ea6?OpenDocument.

Arbitration Worksheet
The Arbitration Worksheet is a tool
for REALTORS® and hearing panel
members to use when working
through arbitrations. This worksheet
is intended to assist hearing panels in
identifying relevant issues and facts in
determining questions of entitlement
to disputed funds. It is intended to
supplement – not replace – the comprehensive list of questions found in
Factor #6 in the Arbitration Guidelines.
The Worksheet includes 17 questions and sub questions that may
be considered in any hearing. These
questions are not listed in order of
priority and are not weighted equally.
The Worksheet can guide the panel
to determine if any facts favor the
complainant or respondent in any
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given hearing. If the fact favors neither party, it can still be recorded.
The Worksheet starts with the basic
question of whether there was an offer
of compensation in the MLS or otherwise and then builds from there. It may
be used to create a record of the parties’
identities, their agency relationships,
their conduct in the series of events,
etc. The introduction of the property
to the buyer can be noted as well as
any dealings by the broker or agent
that followed. It also asks whether the
agent engaged in conduct that would
cause the buyer to seek the services of
another broker (estrangement) or if
the broker maintained contact with the
buyer throughout the series of events.
 REALTOR® Practice Tips:
The Worksheet is not about tally
marks or keeping scores, but
rather should be used to assist a
hearing panel or a REALTOR®
preparing for arbitration. The
determination of procuring cause
requires consideration of all facts
and circumstances and is not
a mathematical equation. The
Worksheet, nonetheless, may help
to focus on the pertinent factors
and events in an arbitration case.
To access the Arbitration Worksheet,
visit http://realtor.org/mempolweb.nsf/pages/arbitrationworksheet.

Online Professional
Standards Resources

(Compiled by NAR Member Policy
Department Staff) Following is
a list of key professional standards
resources available on the “Law and
Policy” Web page at www.realtor.org.

conducting hearings to enforce the
Code of Ethics and to arbitrate contractual disputes rising from the real
estate business. Contents include:
ethical policies/procedures/forms,
arbitration policies/procedures/
forms, professional standards questions and answers, the Professional
Standards Training Guide and the
Interpretations of the Code of Ethics.
(http://realtor.org/mempolweb.
nsf/pages/Code and http://realtor.
org/mempolweb.nsf/pages/CEAM)
• Procuring
Cause/Arbitration
Worksheet: Intended to assist hearing panels to identify relevant issues
and facts when determining questions
of entitlement to disputed funds.
It is intended to supplement – not
replace – the comprehensive list of
questions found in Factor #6 of the
Arbitration Guidelines. Note: The
questions are not listed in order of
priority and are not weighted equally. (http://realtor.org/mempolweb.
nsf/pages/arbitrationworksheet)
• Pathways to Professionalism:
These professional courtesies from
NAR may be voluntarily observed by
REALTORS®. (http://realtor.org/
mempolweb.nsf/pages/pathways)
• 2010 Professional Standards
Changes: http://realtor.org/mempolweb.nsf/pages/2010pschanges
• Code of Ethics Poster: http://
realtor.org/mempolweb.nsf/pages/
codeposter
• Professionalism in Real Estate
Practice Booklet: http://realtor.
org/mempolweb.nsf/pages/PREP
• Mediation
Tools/Resources:
http://realtor.org/mempolweb.
nsf/pages/mediationtoolsresources

• Code of Ethics and Standards
of Practice: Establishes the ethical
duties of all REALTORS®. Available
in six languages, including: Chinese,
English, Korean, Spanish, Tagalog
and Vietnamese. (http://realtor.
org/mempolweb.nsf/pages/Code)

• REALTORS® Guide to Arbitration
and Mediation – see Procuring
Cause/Arbitration Worksheet:
http://realtor.org/mempolweb.
nsf/pages/Rguidetoarbitration and
http://realtor.org/mempolweb.
nsf/pages/realtorpledgebrochure

• Code of Ethics and Arbitration
Manual: Used by member associations to ensure due process when

• Mediation – The Winning Solution
Brochure: http://realtor.org/mempolweb.nsf/pages/mediationflyer
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Let Pearl’s Errors & Omissions team

work for YOU!

Comprehensive E&O Coverage that includes:
•
•
•
•

Lockbox coverage to policy limits • Simplified Auto Renewals*
Defense outside limits
• Free Legal Hotline
Automatic fair housing coverage • And more!
Get a quote online in minutes*

TM

(Endorsed Since 1994)
For Qualifying Firms
E&O program underwritten by the XL Insurance companies through Greenwich Insurance Company and Indian Harbor Insurance Company.

*

www.pearlinsurance.com/eo | 800.289.8170
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