MAY 2014, 14.03

Revisions to Forms Use and Trust
Account Rules
Proper application of the forms-use rules and proper processing of
real estate trust funds are critical to the daily practice of Wisconsin
real estate licensees. The Real Estate Examining Board (REEB) has
recently updated the license law rules in the Wisconsin Administrative
Code relating to these two crucial areas of real estate practice. The
modifications to the rules are effective July 1, 2014.
This Legal Update highlights the changes made to the rules in Wis.
Admin. Code chapters REEB 16 regarding forms use and legal advice
and REEB 18 regarding trust accounts. The discussion of each chapter
includes reminders about important practice points and is followed by a
section of pertinent Hotline questions and answers.
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An in-depth knowledge of forms use rules is extremely important
for REALTORS® in Wisconsin. In 1961 the Wisconsin Supreme Court
created a narrow rule permitting real estate brokers to fill in the blank
spaces on standard conveyance forms for clients without violating the
prohibition against laypersons practicing law. In State ex rel. Reynolds
v. Dinger, 14 Wis. 2d 193, 109 N.W. 2d 685 (1961), the court observed
that completing contracts is the practice of law, but granted a limited
authorization for real estate licensees. The court noted that this practice
had not posed any danger to the public or subjected it to undue expense
over the course of the 100 years that brokers have been using standard
approved forms.
While this privilege may be taken for granted by many licensees,
REALTORS® should appreciate that the idea of licensees drafting real
estate contracts is not always universally embraced. For instance,
the State Bar of Wisconsin from time to time has questioned whether
licensees drafting real estate contracts are engaged in the unauthorized
practice of law rather than the lawful practice of real estate. In 2003
the State Bar initiated a petition requesting that the Supreme Court
create a definition for the lawful versus the unauthorized practice of law.
Under that petition, the ability of real estate licensees to draft forms on
behalf of consumers would have vanished. Fortunately Chapter 23 of the
Supreme Court Rules, which addresses the Regulation of Unauthorized
Practice of Law, sustained this precious privilege and allows licensees
to continue their limited drafting of real estate contracts. The Wisconsin
Supreme Court adopted these rules July 27, 2010.
REALTORS® must be ever vigilant and continuously demonstrate that
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they continue to deserve this privilege by showing competence in their
use of the state-approved forms and avoiding behavior that may be
interpreted as the giving of legal advice. The Board has updated the
rules in Wis. Admin. Code chapter REEB 16 regarding forms use and
legal advice with the intent to reflect current practice, update references
to approved forms and define various terms. These changes go into
effect on July 1, 2014.

Definitions
In Wis. Admin. Code § REEB 16.02, the definitions section, there is
a new introductory sentence referring to the definitions in Wis. Admin.
Page 1				

Legal Update, May 2014
Next Page		

P2
Code § REEB 11.02. That section includes the definitions of the following
basic terms:
•

“Board” means the Real Estate Examining Board.

•

“Business entity” has the meaning given in Wis. Stat. §
452.01(3j): a business entity means any organization or
enterprise, other than a sole proprietorship, which is operated
for profit or that is nonprofit and nongovernmental, including an
association, business trust, corporation, joint venture, limited
liability company, limited liability partnership, partnership or
syndicate.

•

“Business representative” has the meaning given in Wis. Stat.
§ 452.01(3k): a business representative means a director,
manager, member, officer, owner or partner of a business entity.

•

“Closing statement” means a detailed computation of the
balance of the purchase price due to the seller and the balance
of the purchase price due from the buyer at the time of closing.

•

“Department” means the Department of Safety and Professional
Services.

•

“Licensee” has the meaning given in Wis. Stat. § 452.01(5):
a licensee is any person licensed or registered under chapter
452 of the statutes (excluding inactive licensees). Since the
word “person” is defined in Wis. Stat. § 990.01(26) to include
partnerships, associations and political or corporate bodies,
this would include licensed business entities as well as licensed
real estate brokers and salespersons and registered timeshare
salespersons.

Agency agreement: Before the revisions, § REEB 16.02(1) included
the definition of “approved form.” That definition has been shifted to §
REEB 16.02(1e) while Wis. Admin. Code § REEB 16.02(1) now gives the
definition of “agency agreement.” Wis. Admin. Code § REEB 16.02(1e)
indicates that “agency agreement” has the meaning given in Wis. Stat.
§ 452.01(1m): agency agreement means a written agreement between
a broker and a client in which the client authorizes the broker to provide
brokerage services to the client.
The note directly following the § REEB 16.02(1) definition of agency
agreement misquotes the current content of the Wis. Stat. § 452.01(1m)
definition of agency agreement, but it is expected that this oversight will
be corrected at the earliest opportunity.
Buyer Agency/Tenant Representation Agreement: The new Wis.
Admin. Code § REEB 16.02(1m) defines a “buyer agency/tenant
representation agreement” to mean a written agency agreement
authorizing a broker to provide brokerage services to the client for the
procurement of an interest in property and providing the terms whereby
the broker may earn a commission.
Exclusive Right to Locate Buyer Agency/Tenant Representation
Agreement: The new Wis. Admin. Code § REEB 16.02(2e) defines an
“exclusive right to locate buyer agency/tenant representation agreement”
to mean a written buyer agency/tenant representation agreement giving
the broker the exclusive right to locate an interest in property for the
client. This newly defined term appears in the new Wis. Admin. Code §
REEB 16.06(9) and would have application when working with the WB36 Buyer Agency/Tenant Representation Agreement.
Exclusive Right to Locate and Negotiate Buyer Agency/Tenant
Representation Agreement: The new Wis. Admin. Code § REEB
16.02(2m) defines an “exclusive right to locate and negotiate buyer
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agency/tenant representation agreement” as a written buyer agency/
tenant representation agreement giving the broker the exclusive right
to locate an interest in property and to negotiate the procurement of
an interest in property for the client. This newly defined term appears in
the new Wis. Admin. Code § REEB 16.06(9) and would have application
when working with the WB-36 Buyer Agency/Tenant Representation
Agreement.
Exclusive Right to Negotiate Buyer Agency/Tenant Representation
Agreement: The new Wis. Admin. Code § REEB 16.02(2s) defines
an “exclusive right to negotiate buyer agency/tenant representation
agreement” to mean a written buyer agency/tenant representation
agreement giving the broker the exclusive right to negotiate the
procurement of an interest in a property for the client. This newly
defined term appears in the new Wis. Admin. Code § REEB 16.06(9)
and is referenced in Wis. Admin. Code § REEB 24.13(5) rules requiring
negotiation through the broker. It also would have application when
working with the WB-36 Buyer Agency/Tenant Representation
Agreement.
Listing Contract: The new Wis. Admin. Code § REEB 16.02(3m) defines
a “listing contract” as a written agency agreement authorizing a broker to
provide brokerage services to the client for the sale or rental of property
and providing the terms whereby the broker may earn a commission.
One-Party Listing: The new Wis. Admin. Code § REEB 16.02(3m)
defines a “one-party listing” to mean a written listing contract containing
all of the elements of an exclusive right to sell listing, except that the
listing broker is entitled to a commission only if the property is sold
by the owner, by the broker or by anyone else to a specific party or
parties identified in the written listing contract. This newly defined term
appears in Wis. Admin. Code § REEB 16.06(6), which authorizes an
agent to modify the approved listing contract to create other types of
listing contracts, including a one-party.

Approved Forms
Wis. Admin. Code § REEB 16.03 is very important to licensees
because it lists the various types of forms that brokers and that
salespersons are permitted to use. The only substantive changes made
in this section address the fact that property management agreements
may be prepared by any attorney, not just the broker’s attorney as was
stated in the prior version of this rule. The Board also removed the list of
Board-approved WB forms that had appeared in a note following § REEB
16.03 and in its place created a new note that says:
Copies of these forms are accessible for printing and
downloading from the department’s webpage: http://
dsps.wi.gov. These forms, form numbers, and form titles
are subject to change; for the most current listing refer to
the department’s webpage. Copies of the board-approved
contractual forms for use by real estate licensees are
available upon request to the Department of Safety
and Professional Services; Division of Professional
Credentialing Processing; PO Box 8935; Madison, WI
53708-8935; phone (608) 262-2112.
 REALTOR® Practice Tip: The current list of WB
forms may be found at dsps.wi.gov/Licenses-Permits/
RealEstateBroker/REBRforms.
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Forms for use by all licensees
Under Wis. Admin. Code § REEB 16.03, all licensees (brokers and
salespersons) are permitted to complete forms prepared and approved
by the Board, which encompasses all current WB forms at dsps.wi.gov/
Licenses-Permits/RealEstateBroker/REBRforms. All licensees are also
permitted to use:
1.

2.

3.

Forms from other states where property is located: This
includes contractual forms for the sale, purchase or rental of real
estate or a business located in another state, if the contractual
forms are those which licensees may legally and customarily
use for such transactions in the state where the real estate or
business is located. For example, a Wisconsin licensee writing
an offer on a property in Illinois may use either the Boardapproved WB offer form or the contract form used by real estate
professionals in the area where the property is situated.
Government agency forms: Licensees may use forms prepared
by governmental agencies for use in programs administered by
them under authority provided by law. Thus, all government forms,
such HUD or VA (when used for the sale of properties owned by
the government agency), are approved forms for licensees’ use.
Property management agreements: Brokers and salespersons
may use forms to be used for a property management agreement
between a broker and a landlord, prepared by the broker entering
into the agreement, an attorney or the landlord, that contain
provisions relating to leasing, managing, marketing and overall
management of the landlord's property.

Forms that only brokers may use
Wisconsin real estate brokers (all those holding a broker’s license)
are permitted to complete all of the above forms, as well as:
1.

Wisconsin State Bar Forms: These forms are prepared and
approved by the State Bar of Wisconsin, including forms for
deeds, mortgages, mortgage notes, truth-in-lending disclosures,
land contracts, release of mortgage, satisfaction of mortgage,
assignment of mortgage and assignments of land contract.

2.

Uniform Commercial Code Forms: UCC Forms 1, 2, 3, 4, 11,
410, 411, 430, 445, 450 and 451. This includes forms used
for financing statements such as UCC1 (Financing Statement).
Some of these forms are available on the Wisconsin Department
of Financial Institutions website at www.wdfi.org/ucc/forms.
htm. These forms are typically used to create/release a lien or
security interest in personal property or fixtures, an agricultural
lien, a lien applicable to a sale of accounts, etc.

Using Approved Forms
Reproduction of approved forms
When a licensee reproduces or arranges for printing a Board-approved
contractual form, the licensee must comply with all of the following
criteria:
aa

Assure that the numbering of lines, line contents and the lines
appearing on each page are identical to those on the Boardapproved forms.

bb

[Not] reproduce the form in such a manner that optional
provisions are omitted and blank lines are filled in without any
indication of where the optional provisions and blank lines occur
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on the Board-approved form.
cc

Shall indicate that the form is reproduced by the licensee's firm,
stating its address and telephone number at an appropriate
place on the form.

dd

May not add additional blank lines or add additional lines
containing textual content, or alter the format of the form in
any other manner. “Alter the format” does not include modifying
margins or font size consistent with par. (a). To add textual
content or additional provisions, a licensee shall only fill in
blank lines provided for that purpose on a form or add addenda
containing additional or altered provisions as provided in subs.
(4) and (5).

ee

Retain the board’s approval statement and date in the upper
left corner exactly as these appear on the Board-approved form.

ff

Assure that the formatting of the form is substantially identical to
that on the Board-approved form.

When grammatical changes were made to Wis. Admin. Code § REEB
16.06(1) regarding reproduction of approved forms, an unfortunate
oversight resulted in the rule appearing to condone what is clearly a
prohibited practice. There is a note immediately following § REEB
16.06(1)(b) that states:
“‘Not’ was included in the initial rule filed with the
legislative council clearinghouse, but unintentionally
omitted from the final draft submitted to the legislature. A
correction will be made in subsequent rule-making.”
REALTORS® must remember that Wis. Admin. Code § REEB 16.06(1)
prohibits the altering of Board-approved forms by placing blank lines
containing inserted provisions between provisions of the approved form
text in such a manner as to create the appearance and implication that
they are approved by the REEB. In other words, extra provisions or extra
blank lines may not be inserted between the numbered lines of the
Board-approved forms. The rule does not change the ability to use the
blank lines provided in the offers, for example, or to attach an addendum
when a licensee wishes to add additional language or provisions.

Creating addenda
Licensees may use a pre-prepared offer addendum that complies
with Wis. Admin. Code § REEB 16.06(4) or (5).
Wis. Admin. Code § REEB 16.06(4) provides that a licensee may
use a pre-prepared addendum containing provisions that relate to the
information that would be filled in on the blanks on an approved form,
or that modify or supplant the optional provisions or contingencies set
forth in the approved forms. In practice, this type of addendum may be
drafted by the broker or an attorney. A licensee may complete any fillin-the-blanks or make selections when using this “optional information”
addendum.
Before the rule revisions, the language indicated that the addendum
would be prepared by the broker or the broker’s attorney. The Board
was not enforcing the portion referring to the broker’s attorney given
the number of attorney-drafted addenda used in practice that were not
drafted by the specific broker’s attorney. The revised § REEB 16.06(4)
(a) provides that the addendum shall be prepared by the broker or an
attorney identified on the addendum, thus bringing the rule into step
with industry practice.
One example of “optional information” addendum items would be a
different variation of an optional contingency within an offer to purchase,
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such as a secondary offer provision or financing
contingency. “Optional information” would also
include additional contingencies that the parties
may wish to add to the terms and conditions
of the pre-printed form such as a radon testing
contingency, a POWTS inspection, information
regarding closure of fuel tanks, a flood insurance
contingency, educational information about
hazardous substances — anything that could be
written into the blank lines of an offer to purchase
or another approved form. Any information or
provisions that would be written in the additional
provisions or blank lines if there was room can be
included on an “optional information” addendum.

“Whether any preprepared addendum
is appropriate for a
specific transaction
must be decided on
a case-by-case basis.
Although various preprepared addenda are
available, a broker
must be discerning
about when to use
them.”

The distinction between § REEB 16.06(4)
and (5) is the information within the addendum.
Subsection (4) permits the broker or an attorney
to draft an addendum that is attached to the
approved form. The addendum must relate to the
blank lines on the approved form or must alter or
replace optional provisions within the approved
form. Subsection (5) permits a licensee to use
an addendum if it is drafted by an attorney who
is identified on the addendum for items that fall outside of subsection
(4) and that change pre-printed, non-optional language. Subsection
(5) states that the attorney-drafted addenda cannot contain optional
provisions, multiple choice provisions, blanks or fill-in provisions except
for signature lines. The bottom line is that if an addendum rewrites
provisions of an offer that are not optional, it must be drafted by an
attorney.

Examples might be if the addendum rewrites and replaces the
acceptance or binding acceptance provisions or the earnest money or
extension of listing provisions in the offer. This “language modification”
type of an addendum may not be filled in by the licensee other than
signatures and incorporation provisions. Language modification
addenda would be expected to be primarily text with no STRIKE ONE or
fill-in blank lines. The idea is that if mandatory, non-optional language
within the offer or another approved form is being changed, then an
attorney must write that language in an addendum that does not allow
for licensees to make any changes, customizations or other alterations
to what the attorney has written.
Whether any pre-prepared addendum is appropriate for a specific
transaction must be decided on a case-by-case basis. Although various
pre-prepared addenda are available, a broker must be discerning about
when to use them.

Altering agency agreements
The Board has clarified in Wis. Admin. Code § REEB 16.06(6) and (9)
that licensees may alter agency agreements such as a listing contract
or a buyer agency/tenant representation agreement to create different
agency models. For instance, Wis. Admin. Code § REEB 16.06(6) was
modified and now provides that, “A licensee may alter an approved
exclusive right to sell listing contract to create an exclusive agency
listing, an open listing or a one-party listing.” Thus a licensee may modify
a WB-1 Residential Listing Contract to create an exclusive agency listing
or a one-party listing.
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The Board wished to make sure that the same
privilege was explicitly granted with regard to
buyer agency/tenant representation agreements,
so a new § REEB 16.06(9) was created to read:
“A licensee may alter an approved buyer agency/
tenant representation agreement in order to
create an exclusive right to negotiate, exclusive
right to locate, or an exclusive right to locate and
negotiate buyer agency/tenant representation
agreement.”
The 2008 WB-36 Buyer Agency/Tenant
Representation Agreement does not create an
exclusive right to locate and negotiate agency
relationship, which would be the counterpart
of an exclusive right to sell listing contract. An
exclusive right to locate and negotiate buyer
agency relationship would require a buyer’s agent
to essentially be available 24 hours a day to
assist the buyer; buyers would be unable to ask
their attorneys to write the offer for them because
the buyer’s broker would have the exclusive right
to negotiate on behalf of buyers.

As written, the WB-36 is an exclusive agency
agreement to locate and negotiate whereby the buyer, subject to the
cooperation duties in the WB-36, may look for properties on their own
and may negotiate a purchase with other licensees representing sellers.
While many buyer's agents do not want to restrict the buyer from looking
for properties the buyer may be interested in, buyer's agents may want
to restrict the buyer from conducting negotiations without the buyer's
agent's involvement. One way to limit negotiation rights would be to
modify line 2 of the WB-36 by inserting “the exclusive right” between
“and” and “to.” This modification would create an exclusive agency as to
location and an exclusive right to negotiate, in other words, an exclusive
right to negotiate buyer agency/tenant representation agreement.
For other tips on modifying the agency authorization in the WB-36 to
create different agency models, see pages 3-5 of the November 2007
Legal Update, “WB-36 Buyer Agency Agreement – 2008 Revisions,” at
www.wra.org/LU0711.

Legal Hotline Questions and
Answers — Approved Forms and
Legal Advice
Signing commercial seller's listing contract
The broker is close to listing commercial properties with an outof-state institutional owner. The owner has provided its own inhouse Listing Agreements it uses on all of its listings (it owns in
multiple states), and will not work with the WB-5 Commercial Listing
Contract. The broker wishes to confirm that the broker is allowed to
use the owner's listing contracts.
The broker may sign the seller-drafted listing contract, but may not fill
in any blanks. Wis. Admin. Code § REEB 16.02(5) prohibits the “use” of
unapproved forms, but “use” is defined to mean completion of a form
by filing in the blanks. If the broker signs a listing contract presented by
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the seller on an unapproved form, the broker is not “using” it under the
rules by simply signing the contract.
Although Wisconsin law requires brokers to use state-approved
forms, when acting as a broker in a real estate transaction, the broker,
as a party to the listing, may sign and agree to the seller-provided listing
contract. Brokers should review the listing contract to make sure the
contract meets the Wis. Stat. § 240.10 requirements for an enforceable
listing for the payment of commission and use the Broker Disclosure
to Clients form. It is recommended that the broker have the company
attorney review the contract since many important broker protections
that appear in the REEB-approved forms may not be included in the
seller's form.
For more information relating to non-approved forms, please see
“Uncovering the Truth: Using Non-Approved Forms” in the Wisconsin
Real Estate Magazine at www.wra.org/WREM/Sep12/UrbanLegends.

Use of approved form white spaces prohibited
The WB-11 Residential Offer to Purchase has some white spaces
on some of the pages, particularly at the bottom of some of the evennumbered pages. Can a licensee use these spaces to add additional
terms and conditions into the state-approved form?
No. When using REEB-approved forms, REALTORS® must be aware
that they are prohibited from altering the forms. Wis. Admin. Code §
REEB 16.06(1) prohibits the altering of REEB-approved forms — by
placing blank lines containing inserted provisions between provisions of
the approved form text or adding text in existing white spaces — in such
a way as to create the appearance and implication that the changes are
approved by the Board. Licensees should use the blank lines provided in
the approved forms or attach an addendum as authorized under § REEB
16.06(4) and (5) when additional provisions or language is desired to
reflect the contractual intent of the parties.

Printing language into REEB forms
The broker is discussing preprinting language into the blank lines of
the Closing of Buyer's Property contingency in the WB-11 Residential
Offer to Purchase. Would it be better to include this language in the
Additional Provisions as opposed to the actual contingency?
It would be better to include the additional language in the Additional
Provisions as opposed to the actual contingency. Wis. Admin. Code
chapter REEB 16 addresses the use of state-approved forms by real
estate licensees. In Wis. Admin. Code § REEB 16.02(5), “‘use a form’
means to complete a contractual or conveyance form by filling in the
blanks or modifying printed provisions on a form for the purpose of
accomplishing the intent of a party in a specific real estate transaction.”
Wis. Stat. § 452.07(5m)(b) defines negotiate to mean, “[T]o
provide a party assistance within the scope of the knowledge, skills,
and training required under this chapter in developing a proposal or
agreement relating to a transaction, including doing any of the following:
… (b) completing, when requested by a party, appropriate departmentapproved forms or other writings to document the party’s proposal
consistent with the party’s intent.”
There is a concern that preprinting language into the lines of a
contingency may not reflect the intent of a particular party in a specific
real estate transaction. Including language the broker generally believes
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is helpful to parties in the local market in the Additional Provisions may
be a better route. If the language is printed into a contingency of the
approved offer, a consumer may believe that the added language is
necessary or is part of the approved form, as opposed to language the
broker has decided should be included. Language placed in Additional
Provisions is much less likely to appear to the consumer to be part of the
approved form since Additional Provisions is the designated, apparent
place to insert additional language. Any added language should be lined
out if not consistent with the party’s intent in a specific transaction.
Wis. Admin. Code § RL 16.06(1) prohibits the altering of stateapproved forms — by placing blank lines containing inserted provisions
between provisions of the approved form text or adding text in existing
white spaces — in such a way as to create the appearance and
implication that the changes are approved by the REEB. The broker's
practice of including preprinted language into a contingency may create
the same appearance and implication. Consequently, the broker may
wish to seek the opinion of outside legal counsel regarding the risks to
such practice.

Creating an exclusive agency listing
Is there a form for an exclusive agency listing to sell residential
property, or do agents modify the language in the exclusive right to
sell form?
In an exclusive agency listing, the property is listed with only one
listing broker, but the seller retains the right to sell the property by him
or herself without owing a commission to the broker.
To modify the 2008 WB-1 Residential Listing Contract-Exclusive Right
to Sell to produce an exclusive agency listing, the following items should
be modified or deleted: 1) delete the phrase “right to sell” from the title
of the Listing, and insert in its place the word “agency”; 2) modify line
1 by deleting the first "the" and by substituting the word "agency" in
place of the word "right"; 3) add a provision under Additional Provisions
on lines 242-250 to the effect that “Broker's commission is not earned
based on lines 40-49 of the Commission section if the offer accepted,
option granted or exchange agreement entered into by Seller is with
a purchaser procured by Seller;” and 4) delete the words “by Seller”
from line 46 in the Commission section. The broker, perhaps with the
assistance of an attorney, may wish to review the other provisions in the
WB-1 to see if other modifications may be helpful.
Often in an exclusive agency listing, the broker remains obliged to
draft the offer and other necessary paperwork and close the transaction,
even though the broker is providing these services for free because the
seller found the buyer. To avoid this outcome, the listing broker may
wish to draft the listing to provide that he or she will be paid a reduced
commission amount instead of no commission if the seller procures
the buyer. This would be an exclusive right-to-sell, variable rate listing
contract.
For further discussion see pages 13-14 of the September 2006 Legal
Update, “Contract Law Basics,” at www.wra.org/LU0609.

Requirement to use current forms
The listing agent received an offer to purchase on her listing from a
co-broke agent on the old offer to purchase form after the mandatory
use date of the WB-11 Residential Offer to Purchase. How should she
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proceed?
Based on license law, licensees shall promptly present all offers
received in accordance with Wis. Admin. Code § REEB 24.13. Therefore,
the listing agent should submit the offer to the seller and explain the
advantages and disadvantages of the terms as drafted on the old offer
form. The co-broke agent could face possible disciplinary action from
the REEB for failure to use the new offer form — all licensees must use
an approved form like the WB-11 beginning on the mandatory use date.
Wis. Admin. Code § REEB 16.06(7) provides, “A licensee shall use the
latest approved version of a board-approved form.”

Modify forms to achieve parties' intent
On lines 25-27 of the WRA Addendum SSO
to the Offer to Purchase — Short Sale, the
buyer’s agent checked the provision regarding
deadlines, then crossed out “excluding the
deadline(s) for payment of earnest money.”
Can they do this?
An offer or an addendum may be modified to
reflect the intent of the parties. For example, if
the buyer does not want to provide earnest money
until the seller has obtained lender approval, the
provision in Addendum SSO may be modified
to accomplish that intent. However, as with any
negotiation, the modification would be subject
to agreement by the seller — both parties must
agree.
Wis. Admin. Code § REEB 16.06(8) provides
that, “A licensee shall use approved forms
and prepare addenda in such a manner as to
adequately accomplish the contractual intent
of the person for whom the licensee uses the
forms and prepares the addenda.” Wis. Admin.
Code § REEB 16.06(3) provides that, “A licensee
may cross out provisions on approved forms to
reflect the agreement of a party to a transaction,
provided that the deleted provisions remain
legible.” This principle holds true for forms other
than Board-approved forms, such as the WRA
Addendum SSO.

which most likely will be found in the written and oral agreements of
the parties.
Equally important is that real estate licensees are prohibited from
giving advice or opinions concerning the legal rights or obligations of
the parties to a transaction, the legal effect of a specific contract or
conveyance, or the state of title to real estate (Wis. Admin. Code §
REEB 16.05). It is only when a licensee is providing brokerage services
that the licensee may give a general explanation of the provisions in an
approved form to the parties to the transaction at the time of completing
the form or when delivering an approved form for the seller’s or buyer’s
acceptance.

“... Real estate
licensees are
prohibited from giving
advice or opinions
concerning the legal
rights or obligations
of the parties to a
transaction, the legal
effect of a specific
contract or conveyance,
or the state of title
to real estate (Wis.
Admin. Code § REEB
16.05).”

Provide brokerage services but never legal advice
A customer/potential client sent the agent an email. It read: “Let’s
say you have a house you are trying to sell and it needs some work.
You find people who are willing to buy it, and you sign a purchase
agreement that says the closing needs to be on the 29th or before.
Now out of the goodness of your heart, you let the people start
moving stuff in early, and they put in new flooring and upgrade a few
things. So on the day before the closing, you find out that there are
still problems with the bank on their end and that the closing has
to be moved back a week or so. Now how binding is that purchase
agreement, and if the closing falls through all together, are the
people who are trying to sell the house liable for refunding money
to the buyer for the improvements they did?” How should the agent
proceed?
The first and most important piece of advice for this homeowner is
to consult with her attorney regarding these questions, the answers to
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Wis. Admin. Code § REEB 24.06 provides
that licensees shall not engage in activities that
constitute the unauthorized practice of law and
cannot discourage any person from retaining an
attorney. Article 13 of the REALTOR® Code of
Ethics has a similar prohibition.
See “Completion of Forms Versus the Practice
of Law” in the January 2010 Wisconsin Real
Estate Magazine at www.wra.org/WREM/Jan10/
FormsVersusLaw for additional tips.

Always complete
conjunction
with
services

forms in
brokerage

The agent is working with an investor who
is writing many cash, no-contingency offers
on properties he has not toured. Is there any
problem with an agent writing the offer for the
buyer when the buyer hasn't seen the property?

Wis. Admin. Code § REEB 24.07(1)(c) provides
with regard to a licensee's duty to inspect
properties that, “Licensees, other than listing
brokers, shall inspect the real estate … prior to
or during the showing of the property, unless the
licensee is not given access for a showing.” The
application of this rule to the described situation
is a bit unclear: the prospect never attended a
showing but there is no indication that the broker
would not be allowed access for a showing on
behalf of the prospect, so it cannot really be said that access for a
showing has been denied. This concern is answered by touring the
properties the buyer is interested in and giving the buyer a report on
what is observed, just as in any other situation, even though the buyer
wants to make offers “as-is.”
There is also a concern that simply writing the offers without providing
any other brokerage services would violate license law and leave the
broker in the position of engaging in the unauthorized practice of law.
•

Wis. Admin. Code § REEB 16.05(3) provides: “A licensee may use
approved forms only in those transactions in which the licensee
is acting in a capacity as licensee or in which the licensee is a
principal, and in either case the use of such forms is incidental
to the real estate practice of the licensee.”

•

Wis. Admin. Code § REEB 16.04(1) provides: “When to utilize
approved forms. (1) Except as provided in subs. (2) and (3), a

Page 6				

Legal Update, May 2014
Next Page		

P7
licensee shall use approved forms when acting as an agent or a
principal in a real estate or business opportunity transaction.”
•

•

Wis. Admin. Code § REEB 24.08 provides: “Agreements to be
in writing. A licensee shall put in writing all listing contracts,
guaranteed sales agreements, buyer agency agreements,
offers to purchase, property management agreements, option
contracts, financial obligations and any other commitments
regarding transactions, expressing the exact agreement of the
parties ...”
Wis. Admin. Code § REEB 16.05(3) provides that a licensee may
never make a separate charge for completing a form.

Taken all together, this means that a licensee may not enter into an
agency agreement just to draft the agreement between the parties
because it would be considered the unlicensed practice of law. The
drafting must be incidental to the practice of real estate; the broker
must provide brokerage services other than just drafting the offer,
such as inspecting the property, disclosing material adverse facts and
negotiating the contract terms. If the parties to the transaction have
come to an agreement about the terms of the purchase of real property,
they should be referred to legal counsel to draft their contract.

Forms Use Resources
•

Wis. Admin. Code chapter REEB 16: docs.legis.wisconsin.gov/
code/admin_code/reeb/16.pdf

•

“Contract Law Drafting Pointers,” February 2013 Legal Update:
www.wra.org/LU1302

•

“Contract Law Basics,” September 2006 Legal Update: www.
wra.org/LU0609

•

“Uncovering the Truth: Using Non-Approved Forms” in the
September 2012 Wisconsin Real Estate Magazine: www.wra.
org/WREM/Sep12/UrbanLegends

•

“Wisconsin Supreme Court Rules on Unauthorized Practice of
Law” in the July 2010 Wisconsin Real Estate Magazine: www.wra.
org/WREM/Jul10/UnauthorizedPracticeOfLaw

•

“Completion of Forms Versus the Practice of Law” in the January
2010 Wisconsin Real Estate Magazine: www.wra.org/WREM/
Jan10/FormsVersusLaw

REEB 18: Trust Account Rules
Many of the rule changes in Wis. Admin. Code chapter REEB 18
regarding trust accounts are formatting and grammatical clarifications.
Other changes correct internal inconsistencies, reflect current practices
and remove antiquated provisions. There are only a few substantive
changes. All changes are effective July 1, 2014.

Definitions
In Wis. Admin. Code § REEB 18.02, the definitions section, a note
referring to the definitions in Wis. Admin. Code § REEB 11.02 was
added. That section includes the definitions of the following basic terms:
•

“Board” means the Real Estate Examining Board.

•

“Business entity” has the meaning given in Wis. Stat. §
452.01(3j): a business entity means any organization or
enterprise, other than a sole proprietorship, which is operated
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for profit or that is nonprofit and nongovernmental, including an
association, business trust, corporation, joint venture, limited
liability company, limited liability partnership, partnership or
syndicate.
•

“Business representative” has the meaning given in Wis. Stat.
§ 452.01(3k): a business representative means a director,
manager, member, officer, owner or partner of a business entity.

•

“Closing statement” means a detailed computation of the
balance of the purchase price due to the seller and the balance
of the purchase price due from the buyer at the time of closing.

•

“Department” means the Department of Safety and Professional
Services.

•

“Licensee” has the meaning given in Wis. Stat. § 452.01(5):
a licensee is any person licensed or registered under chapter
452 of the statutes (excluding inactive licensees). Since the
word “person” is defined in Wis. Stat. § 990.01(26) to include
partnerships, associations and political or corporate bodies,
this would include licensed business entities as well as licensed
real estate brokers and salespersons and registered timeshare
salespersons.

Business day: Before the revisions, § REEB 18.02(1) included
the definition of “client funds.” That definition has been shifted to §
REEB 18.02(1e) while Wis. Admin. Code § REEB 18.02(1) now gives
the definition of “business day.” A business day is “any day excluding
Saturdays, Sundays, any legal public holiday under Wisconsin or Federal
law, and any other day designated by the President of the United States
such that the U.S. postal service does not receive registered mail or
make regular deliveries on that day.” This definition may be familiar
since it closely follows the definition of business day included in the
“deadlines” definition in the REEB-approved offers to purchase and
other contracts.
Client funds: Wis. Admin. Code § REEB 18.02(1e) indicates that “client
funds” has the meaning given in Wis. Stat. § 452.13(1)(a): client funds
means all downpayments, earnest money deposits or other money
related to a conveyance of real estate that is received by a licensee on
behalf of the licensee’s principal or any other person. Client funds do not
include promissory notes. In short, client funds are funds that belong to
the parties to real estate transactions. They are other people’s money.
Client funds are funds related to a conveyance of real estate. Under
the statutes relating to “conveyances” of real property, Wis. Stat. §§
706.001 and 706.01 indicate that a conveyance is “every transaction
by which any interest in land is created, aliened, mortgaged, assigned
or may be otherwise affected in law or in equity,” subject to certain
exceptions. Those exclusions include transactions by operation of law,
by will or non-probate transfer upon death, and by a lease for a term of
one year or less. Thus a conveyance does not include a lease for one
year or less and client funds do not include funds relating to those lease
transactions.
Depository institution: Wis. Admin. Code § REEB 18.02(4) indicates
that “depository institution” has the meaning given in Wis. Stat. §
452.01(1)(b): a depository institution is a bank, savings bank, savings
and loan association or credit union that is authorized by federal
or state law to do business in Wisconsin and that is insured by the
Federal Deposit Insurance Corporation (FDIC) or by the National Credit
Union Share Insurance Fund. This definition does not require that the
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depository institution be located in Wisconsin but rather that it be
authorized to do business in Wisconsin.
Real estate trust funds: The definition of “real estate trust funds”
found in Wis. Admin. Code § REEB 18.02(6) has primarily grammatical
changes. Real estate trust funds include any cash, checks, share
drafts, drafts or notes, received by a broker or a broker’s salesperson
or timeshare salespersons on behalf of a principal or any other person,
including any of the following:
aa

Payments on land contracts, mortgage payments and any other
receipts pertaining to mortgages.

bb

Tax and insurance payments held in escrow.

cc

Advance fees and finder’s fees, unless non-refundable.

dd

Rental application deposits and rents, but only when received
while acting as an agent for another.

ee

Payments received for subsequent repayment to a third party.

ff

Security deposits on rental property, except as provided in §
REEB 18.031(4), which allows the deposit of security deposits
in an owner's account when a licensee owns the rental property.

gg

Initial and additional earnest money downpayments and funds
received in connection with offers to purchase, options and
exchanges, even if the licensee receives the downpayments or
funds when negotiating the sale of real estate or a business
which the licensee owns in whole or in part, or when negotiating
the purchase of real estate or a business for ownership in whole
or in part by the licensee.

These are the types of funds that are to be deposited into the broker's
trust account. Real estate trust funds include client funds but the term is
slightly broader. Client funds must be deposited into an interest-bearing
common trust account, or an interest-bearing real estate trust account
commonly referred to as “IBRETA.” This requirement is stated in Wis.
stat. § 452.13(2), as well as in Wis. Admin. Code § REEB 18.031(3).
Time of deposit: The language in § REEB 18.031(1) has been modified
slightly in a manner that may alter the way that some brokers may read
or interpret the deadline for the deposit of real estate trust funds into a
real estate trust account. Under the rule the general deadline is within
48 hours of receipt of the funds by the licensee. If the funds are received
on a day prior to a holiday or another day when the depository institution
is closed, the broker shall deposit the funds within the next 2 business
days. Business days is now a defined term. The prior language referred
to the “next 2 business days of the depository institution.” If different
banks had different practices as to when they are open, for instance
some banks may be open on Saturday while others are not, the linking
of the 2 business days to the specific bank may have generated varying
timelines. Under the modification, "business day" is an objective term
and not one tied to the schedule of a particular bank.

Closing a trust account
The reasons for closing a trust account and the process for doing so
have been clarified a bit by changes made to Wis. Admin. Code §§ REEB
18.033(2) and REEB 18.035(2). § REEB 18.033(2) makes it clear that
a trust account may be closed if no real estate trust funds remain in the
account or for reasons specified in § REEB 18.035(2). That subsection
tells brokers that a trust account may be closed if the broker changes
banks, changes a basic trust account to an IBRETA or vice versa. It also
specifies that when closing a real estate trust account, a broker may
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inform the Board by letter no later than 10 days after the closure. Upon
inquiry to the REEB, they have indicated that a letter advising of a trust
account closure may be addressed to the REEB in care of the DSPS and
mailed to the main DSPS address:
State of Wisconsin 						
Department of Safety and Professional Services 		
PO Box 8935 						
Madison, WI 53708-8935
Brokers wishing to stay on the good side of the DSPS auditor should
be sure to provide this written notification by letter for all trust accounts
they close within the 10-day time frame since this is a step that the
auditor has noted before as an area of less than satisfactory compliance.
See “Trust Accounts: Are You Prepared for an Audit?” in the fall 2011
WRA Broker Supervision Newsletter at www.wra.org/BSNFall11.

Consent to examine and audit trust account form
Whenever a broker opens a trust account, the broker is to report that
trust account to the DSPS using Form #814, “Consent to Examine and
Audit Trust Account.” That form explains that:
A broker-owner of a sole proprietorship or a business
representative of a business entity must submit this
form to register a trust account within 10 days after any
voluntary or required opening of any real estate trust
account and after any change affecting an account.
The words “trust account” must appear in the name of
the account and on the checks or share drafts. If more
than one account is maintained, each account must be
registered with the Department of Safety and Professional
Services. A sole proprietor or business entity may have 2
kinds of trust accounts: 1) an account for client funds
for all trust funds received relating to a conveyance of
real estate. In such an account the depository institution
will send all of the interest earned on the account to the
Department of Administration; 2) an account for nonclient funds. Non-client funds are trust funds received by
a sole proprietor or business entity which do not relate
to the conveyance of real estate (such as, for example,
property management or lease transactions).
On DSPS Form #814 the broker must specify the type of business
entity, the address where the broker’s trust accounts records will be
located (so the auditor knows where to visit for an audit) and whether
the trust account is for client funds or non-client funds. The broker is
asked to register the trust account and provide irrevocable consent
to the DSPS to examine and audit the trust account. The depository
institution is asked to provide identifying information for the trust
account and to agree to allow a DSPS examination and audit of the
trust account. Both the broker and the bank sign this form, which is to
be submitted to the DSPS no later than 10 days after opening the trust
account. This form is used when opening trust accounts or when making
changes to an account.
The note to Wis. Admin. Code § 18.037 regarding obtaining Form
#814 indicated that brokers could obtain the from by using the DSPS
mailing address, but now also indicates that the form is available online
at dsps.wi.gov. The list of real estate broker forms is at dsps.wi.gov/
Licenses-Permits/RealEstateBroker/REBRforms.
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Real estate trust funds for cooperating brokers

Comingling funds prohibited

Wis. Admin. Code § REEB 18.08 was repealed. This section hearkened
back to the time when cooperating brokers would deposit earnest money
into their trust accounts, wait for the funds to clear, and then write a
check for the earnest money to the listing broker — this could delay
the process for up to 30 days or more. Ever since the offer to purchase
was modified in 1999 to require that earnest money be paid directly to
the listing broker and payable to the listing broker’s trust account, this
provision has not been necessary. Cooperating brokers no longer need
to deposit earnest money in their accounts. See pages 7-8 of Legal
Update 99.02, “Offer to Purchase Revisions,” at
www.wra.org/LU9902.

Wis. Admin. Code § REEB 18.10, regarding comingling of funds and
broker deposits for service charges, was restructured to make these
provisions clearer. While the broker’s personal funds or other funds
besides real estate trust funds generally are not to be held in a trust
account, a broker may maintain up to $300 of the broker’s personal
funds to cover bank service charges relating to the real estate trust
account. Such sum shall be specifically identified in the trust account
records. If the depository institution provides notice that a service charge
has been made against the account for which insufficient personal funds
are available, the broker shall deposit additional
personal funds, within 10 business days following
receipt of the notice, to cover the charges.

“While the broker's

Disbursement of trust funds
Wis. Admin. Code § REEB 18.09(1) outlines
the safe harbor disbursement criteria that steer
brokers clear of violating of Wis. Stat. § 452.14(3)
(i). That subsection establishes that it is grounds
for REEB discipline if a licensee demonstrates
incompetency to act as a broker, salesperson
or timeshare salesperson in a manner that fails
to safeguard the interests of the public. Proper
disbursements include those:
aa

To the payer upon the rejection, expiration
or withdrawal prior to binding acceptance
of an offer to purchase, lease, exchange
agreement or option on real estate or a
business.

bb

As directed in a written earnest money
disbursement agreement signed by all
parties having an interest in the trust
funds. For the purposes of this subsection,
a closing statement is a written earnest
money disbursement agreement. Another
example is the WB-45 Cancellation
Agreement and Mutual Release.

cc

To a court having jurisdiction over a civil
action involving all parties having an
interest in the trust funds.

personal funds or
other funds besides
real estate trust funds
generally are not to be
held in a trust account,
a broker may maintain
up to $300 of the
broker's personal funds
to cover bank service
charges relating to
the real estate trust
account. Such sum
shall be specifically
identified in the trust
account records.”

dd

As directed by order of a court.

ee

Upon a good faith decision based on advice of an attorney not
representing any party to the contract.

ff

Upon authorization granted within the contract.

gg

As otherwise provided by law.

Wis. Admin. Code § REEB 18.09(1)(b) previously indicated that an
offer to purchase, lease, exchange agreement or option was not a
written earnest money disbursement agreement for the purpose of
that subsection. That was sometimes confusing because it seemed to
conflict with Wis. Admin. Code § REEB 18.09(1)(f), which provides that
earnest money may be disbursed based on an authorization granted in
the contract. For clarification’s sake, the statement that offers and other
contracts are not written earnest money disbursement agreements has
been eliminated.
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Non-depositable items
Wis. Admin. Code § REEB 18.11 was rewritten to
reflect the fact that brokers can no longer accept
and hold promissory notes for earnest money.
The rule now specifies that a broker shall not hold
any instrument, equity or thing of value that is
not depositable in a real estate trust account.
This now includes promissory notes. Such nondepositable items shall be held by one of the
parties to a transaction or some other party,
subject to an escrow agreement prepared by the
parties or an attorney.
Along with the former Wis. Admin. Code § REEB
18.11(2) regarding brokers holding promissory
notes as earnest money downpayments, Wis.
Admin. Code § REEB 18.12 regarding branch
office trust accounts was also repealed since
branch offices are no longer referred to in
Wisconsin real estate license law. Language,
formatting and grammar changes were also
made to some additional provisions, including
the Wis. Admin. Code § REEB 18.13 bookkeeping
provisions, that did not create any substantive
change.

As a side note, it is interesting to note in the
rule-making documentation that data from the
Division of Professional Credential Processing
indicated that the number of real estate licensees as of April 15, 2013,
included 6,139 active licensed real estate salespersons, 10,373 active
licensed real estate brokers, and 1,051 licensed real estate business
entities.

Legal Hotline Questions and
Answers — Trust Account Issues
Earnest money paid by third party

The agent is working with an individual from Wisconsin. He is
working with an investment company in Utah. The company put
an offer in on a short sale property, which was accepted and the
earnest money is due soon. No bank approval has been received.
The company, named on the offer, does not want to pay the earnest
money until after lender approval. If the individual pays the $1,000
earnest money, and the bank does not approve the short sale, will the
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earnest money be refunded to the individual, because he is one who
wrote out the check, or will it go to the company that is the named
buyer on the offer?
Often a third party will make an earnest money payment for a potential
buyer. If the deal falls apart, the parties to the offer, not the third party,
determine how the earnest money should be disbursed. The seller
and the buyer could authorize disbursement to the buyer, the seller
or possibly the third party who made the payment. Wis. Admin. Code
§ REEB 18.09(1) provides various potential authorizations for the
disbursement of earnest money, many based on the agreement of the
parties or the decision of a court, but none based on the determination
of the listing broker. Because the individual who paid the $1,000 is not
a party to the offer, he cannot direct the broker's disbursement.
The WB-11 Residential Offer to Purchase cautions at lines 374-375
that “if someone other than Buyer makes payment of earnest money,
consider a special disbursement agreement.” Preferably prior to the
third party's payment of the earnest money, the seller, the buyer and the
third party would have an agreement in the event the transaction fails
and the earnest money needs to be disbursed. If the buyer and seller
agree to amend the offer, they also can agree to have the earnest money
paid after lender approval.

Earnest money paid by third party
The seller does not want to return the earnest money. What does
the cooperating agent tell the buyer to do to get the earnest money
back?
The agent may, per the buyer's request, draft a Cancellation Agreement
and Mutual Release (CAMR) requesting the earnest money. If the seller
refuses to agree to the CAMR, the agent may suggest other alternatives
for the buyer to consider:
1.

Attempt additional CAMRs to receive or split the disbursement of
the earnest money.

2.

Have the agent ask the listing broker to use the process in the offer
that allows the listing broker to seek a third-party attorney opinion
regarding the disbursement of the earnest money. See lines 369394 of the WB-11 Residential Offer to Purchase.

3.

Consult with an attorney for legal advice and a suggestion for the
best strategy.

4.

File a small claims action. The Wisconsin Guide to Small Claims
Court is available at www.wicourts.gov/publications/guides/
smallclaimsguide.htm.

Delay in delivery of earnest money check
The offer states that the earnest money is due upon acceptance. Can
the cooperating broker take the check that is payable to the listing
broker from the buyer when writing the offer, hold it until the offer is
accepted, and then give it to the listing office?
No, the earnest money should be delivered as provided for in the
offer to purchase. The offer indicates that the initial earnest money
“accompanies this Offer.” See, for example, line 10 of the WB-11
Residential Offer to Purchase.
Generally, the broker must deposit earnest money in a real estate trust
account within 48 hours of receipt if the check were payable to the
broker. In other words, the broker should not hold an earnest money
check beyond that time frame. Under Wis. Admin. Code § REEB 18.031,
if the cooperating broker is holding a check made payable to the listing
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broker, the broker cannot deposit it, so the broker must forward it to the
payee (the listing broker) or return to the payor (the buyer). One of these
steps must be taken within 48 hours of when the cooperating broker
received the check.
As far as the listing broker, Wis. Admin. Code § REEB 18.09(1)(a)
allows for the disbursement of trust funds upon rejection, expiration
or withdrawal, prior to binding acceptance, of an offer to purchase.
Therefore, if the offer is rejected, withdrawn or expires within 48 hours
of the listing broker's receipt of the check, the listing broker may return
the earnest money check to the buyer without first depositing it in the
trust account.

Small claims action
The buyer is planning a small claims action to secure the return of
earnest money on a disputed transaction. The listing broker's trust
account is in Rock County, and the property is located in Green
County. Which venue is appropriate and, if the buyer is successful,
does the seller pay court costs?
The following information regarding venue for a small claims action is
provided from the Basic Guide to Wisconsin Small Claims Actions:
Where do I file my Small Claims case?
If you determine that your claim can be brought as a small
claims case and have determined the right party to sue,
you will need to decide where you should file the small
claims action.
Eviction actions. Actions for eviction should be filed:
•

in the county where a defendant resides;

•

in the county where the rented property is located;

•

in the county where a written lease was signed.

Return of earnest money. Actions for the return of earnest
money should be filed:
•

in the county where a defendant resides;

•

in the county where the real estate is located;

•

in the county where the purchase contract was
signed.

I WON A SMALL CLAIMS ACTION. NOW WHAT HAPPENS?
Can I recover my costs?
If you win a small claims case, the court can include court
costs and certain fees you incurred in the case. Court
costs you may be able to recover include:
•

the filing fee for the case,

•

the mailing fee for the summons and complaint, or
the service fees, if you had to have your case served
by the sheriff or a process server,

•

witness fees, if the witness was subpoenaed and
paid the statutory fee to attend,

•

attorney fees, if an attorney appeared with you in
court.

The parties may consult with legal counsel with specific questions about
their potential claims.
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The Basic Guide to Wisconsin Small Claims Actions is found at www.
wicourts.gov/publications/guides/smallclaimsguide.htm.

Earnest money held by title company
The agent is working with a buyer who is interested in a large land
parcel. The earnest money was deposited with the title company. Does
the buyer need to complete an earnest money escrow agreement?
As long as both parties agree, the earnest money may be held in the title
company's account. The parties wouldn't be legally obligated to have
an escrow agreement but it would be best practice. Without an escrow
agreement, there is no mutual understanding between the parties and
the title company as to what will happen to the money if the transaction
doesn't close.
A properly drafted escrow agreement will give specific instructions
for the disbursement of the earnest money under numerous possible
scenarios. The agreement should state with precision what notice and
documentation, if any, is necessary before the funds may be paid out.
The broker is not permitted to draft the escrow
agreement, and the disbursement language
contained in the offer to purchase form will
not be applicable to this situation. Some title
companies may have attorneys who would draft
the agreement. The escrow agreement should be
signed as soon as possible by both parties and
the title company.

to $250 from the earnest money for the legal fees involved in either
of these alternatives. The broker also may continue to do nothing and
allow the parties to find a way to resolve the earnest money dispute
themselves or through their attorneys.
If the normal processes have not worked or are not workable because
the broker does not have a current address for the seller, then other
measures may need to be taken, particularly when the money has been
held for such a long time. Under Wis. Stat. §177.12, any intangible
property held in a fiduciary capacity, including as earnest money or trust
fund deposits, will be considered abandoned after five years unless the
owner has taken certain steps to retrieve the funds. Property becomes
unclaimed or abandoned when there has been no owner activity in
relation to the funds for a period of five years and when the owner has
not been able to be contacted by the holder of that asset, in this case,
the listing broker. Under the law, the holders (listing broker) must make
a determined effort to locate the true owner. If they are unsuccessful,
they are to report the name and last known address of the owner to the
Wisconsin Secretary of Revenue. The Secretary then publishes these
names in regional advertisements throughout
Wisconsin. After publication, assuming the party
entitled to the funds has not appeared, the funds
are paid to the Secretary of Revenue, who will
eventually apply them to the school fund for local
school libraries.

“Confirm with the bank

Unclaimed trust funds
The broker has held $500.00 earnest money on
a failed transaction for seven years without the
buyer and the seller agreeing on disbursement.
The broker knows where the buyer is but
cannot locate the seller. How should the broker
proceed?

that deposits have
cleared before writing
any checks against
those funds. Ask the
party whether they can
wire funds instead of
using checks drawn on
overseas banks. A wire
transfer is much safer.”

Under the Wis. Admin. Code § REEB 18.09(1) &
(2), brokers may disburse the funds, for example,
upon the agreement of the parties in the form
of a WB-45 Cancellation Agreement and Mutual
Release or based upon provisions in an accepted
offer specifically authorizing disbursement of
earnest money in certain circumstances. Wis.
Admin. Code § REEB 18.09(2) establishes procedures for giving
advance notice to the parties prior to a disbursement that may be in
dispute. The rules are fairly mechanical and do not give the broker the
right to decide who deserves to receive funds.

This process is administered by the Wisconsin
Department of Revenue. Visit the resources at
www.revenue.wi.gov/ucp and www.revenue.
wi.gov/faqs/ucp/unclaimed_property.html. The
State Treasurer also has administered unclaimed
property. Visit the resources at statetreasury.
wisconsin.gov. (Note: Wis. Stat. Ch. 177 refers
to the Secretary of Revenue and not the State
Treasurer, although resources are presently
available on both websites.)

Foreign buyer scam

Pursuant to lines 369-394 of the WB-11 Residential Offer to Purchase
(2011), the listing broker is to do nothing with the earnest money for
60 days after the scheduled closing date unless the parties reach a
written agreement for the disbursement of the earnest money. The
listing broker may wish to write a memorandum or letter to the buyer and
seller and their respective attorneys, if any, pointing out lines 386-394
and explaining that this is how the earnest money disbursement must
be handled. It is then up to the parties to work out their differences by
negotiation or by going to small claims court.

An overseas buyer (typically from Nigeria,
South Africa, UK, France, Italy or China)
contacts an agent by phone or email stating
they are interested in purchasing a property.
The individual has either never seen the home and says they saw
it with another agent previously but cannot remember the agent's
name. On occasion the buyer has a financial manager or attorney
who is often said to be in Canada and who will forward a check. The
potential buyer offers to purchase the property with a check and then
also gives a reason why the check will be written for more than the
purchase price — or the earnest money/down payment. These reasons
may include, needing money to buy furniture or to pay attorney fees.
What typically will happen is at some point the potential buyer will
ask the seller or the broker to write a check or wire the overage of the
purchase price to the buyer. Later the potential purchaser’s check
will bounce and the seller or broker will be out-of-pocket the overage
money. What should an agent do if they receive communication that
may fit this pattern?

According to the offer to purchase, once 60 days after the scheduled
closing date has passed, the listing broker may choose to initiate a
small claims action or seek an impartial attorney's written opinion as
to who should receive the earnest money. The broker may deduct up

The first step is to remember the old adage: if it sounds too good to be
true, it probably is. This buyer scam has been reported in various states,
including Wisconsin. Brokers must be wary if a buyer offers to send
money equal to or exceeding the amount of the purchase price to be
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deposited until closing. In the reported scams, the checks later turn out
to be no good — but it appears that the goal is to have a check drawn on
these funds and sent back to the buyer before that can be discovered.
Variations of this scam may involve property rentals where the person
wants to have his account manager send one or more large deposit
checks to the landlord or property manager that will turn out to be too
much and he will need funds returned. Brokers must always be careful
when handling funds in trust accounts, property management accounts
or business accounts. Confirm with the bank that deposits have cleared
before writing any checks against those funds. Ask the party whether
they can wire funds instead of using checks drawn on overseas banks
because a wire transfer is much safer.
Here are some tips:
•

Confirm by searching the Internet for the buyer’s name, street
address, telephone number, email address or other confirmation.

•

Since 99 percent of buyers see a house before purchasing it, ask
yourself why someone would want to purchase it without seeing it.

•

Do not provide personal or financial information to someone you
don’t know.

•

Encourage the buyer to obtain a cashier’s check from a local bank
or a bank with a local branch in Wisconsin. Fake cashier’s checks
are extremely common and often so well made that banks do not
catch them until much later after the damage has been done.

Disbursement authorization within offer
A broker operates his trust account with a basic rule that nothing goes
out until closing or until the parties have agreed to the disbursement.
The parties signed an amendment that states: “If for any reason this
home doesn't close, the buyer will forfeit the $5,000 earnest money
and the listing broker shall disburse this amount to the sellers for
their added costs incurred.” Does this permit the broker to disburse
the earnest money without further direction from the parties if the
transaction fails?
In this instance there appears to be an authorization written into the
offer per Wis. Admin. Code § REEB 18.09(1)(f). Wis. Admin. Code §
REEB 18.09 provides, “Disbursement of trust funds.

with the disbursement, the broker shall attempt to
notify all parties in writing of the intent to disburse.
The notice shall be delivered by certified mail to the
parties' last known addresses and shall state to
whom and when the disbursement will be made. The
disbursement may not occur until 30 days after the
date on which the notice is sent.

Check payable to wrong broker
The selling agent received an earnest money check made payable
to his trust account, and the buyer cannot be reached to rewrite
the check, so his broker has written a check to the listing agent's
company. The listing agent's office manager says the company cannot
accept the check. Is that correct?
Earnest money may be paid by the buyer or on behalf of a buyer by a
third party. The listing broker has certain obligations to timely deposit
any earnest money check received when made payable to the listing
broker.
While failure to make the earnest money payable to the listing broker is
arguably a breach of the buyer's duties under the offer, it is questionable
whether this is a material breach. Whether a material breach or not, this
is a question for the seller (and perhaps for seller's lawyer) to consider,
but it is not an issue for the broker.
The cooperating broker has two options for dealing with the earnest
money check in this situation when having the buyer rewrite the earnest
money check to be payable to the listing broker is not possible. The
first option is to deposit the earnest money check into the cooperating
broker's trust account and forward the earnest money to the listing
broker (once the check has cleared the bank). The cooperating broker
may make a photocopy of the buyer’s check, note the date of receipt,
the fact that the buyer was unavailable to rewrite the check and that the
cooperating agent will be depositing the buyer's check and forwarding a
check from the broker's account. The photocopy may then be delivered
to the listing broker along with the offer.

(1) Proper disbursement. A broker who disburses trust funds from his
or her real estate trust account under the following circumstances shall
not be deemed to have violated s. 452.14(3)(i), Stats.: …

The other option may be a bit riskier. The cooperating agent (if allowed
by company policy) could endorse the check over to the listing broker.
It is extremely important to note that in order to limit personal liability
should the earnest money check bounce, the cooperating broker should
endorse the check as follows: “Pay to the Order of (Listing Broker's
Name), Endorsed Without Recourse, (Cooperating Broker's Signature).”

(f) Upon authorization granted within the contract; ….”

Wis. Stat. § 403.415(1) - (2) provide:

Wis. Admin. Code § REEB 18.09(2) establishes procedures for giving
advance notice to the parties prior to a disbursement that may be in
dispute. The broker must first give the parties a 30-day prior written
notice by certified mail of the broker’s intent to disburse if the broker
has knowledge that either party disagrees with the disbursement. The
rules are fairly mechanical and do not give the broker the right to decide
who deserves to receive funds. Wis. Admin. Code § REEB 18.09(2)
states:
Notification of disbursement. Prior to making a
disbursement of trust funds under sub. (1)(a)
where the broker has knowledge that not all parties
agree that the rejection or withdrawal occurred
prior to binding acceptance, and prior to making a
disbursement under sub. (1)(e), (f) and (g) where
the broker has knowledge that either party disagrees

Wisconsin REALTORS® Association				
Previous Page

Obligation of endorser.
(1) Subject to subs. (2) to (5) and to s. 403.419 (4),
if an instrument is dishonored, an endorser is obliged
to pay the amount due on the instrument according
to the terms of the instrument at the time that it was
endorsed, or if the endorser endorsed an incomplete
instrument, according to its terms when completed,
to the extent stated in ss. 403.115 and 403.407.
The obligation of the endorser is owed to a person
entitled to enforce the instrument or to a subsequent
endorser who paid the instrument under this section.
(2) If an endorsement states that it is made 'without
recourse' or otherwise disclaims liability of the
endorser, the endorser is not liable under sub. (1) to
pay the instrument."
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It is important for all brokers to establish a company policy on this issue after consulting with
private legal counsel. The cooperating broker will likely be responsible for the check if the check
bounces and the check was not endorsed "without recourse." Brokers considering a policy
permitting the "without recourse" form of endorsement should verify with private legal counsel
what risks are assumed by the endorsing broker.

Trust account resources
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